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Actio Popularis? The Class Action in
International Law
William J. Aceves t

Since the Second Circuit's 1980 landmark ruling in Filartiga
v Pena-Irala,'plaintiffs have used human rights litigation in the
United States to seek redress for serious violations of international law committed in other countries.! Several of these lawsuits have been pursued as class action lawsuits.' Some of these
class actions have resulted in significant damage awards, including Hilao v Estate of Marcos4 and Kadic v Karadzic.5 Other lawsuits have resulted in negotiated settlements between the par-

ties.'
' William J. Aceves is a Professor of Law and the Director of the International Legal
Studies Program at California Western School of Law. This Article is based on remarks
prepared for the 17th Annual Legal Forum Symposium at the University of Chicago Law
School: Current Issues in Class Action Litigation. John Noyes and Beth Van Schaack
provided helpful comments on early drafts. Sandra Hart and Jennifer Lane provided excellent research assistance. All errors remain my own.
630 F2d 876 (2d Cir 1980).
Consider Beth Stephens, Translating Filartiga" A Comparative and International
Law Analysis of Domestic Remedies for InternationalHuman Rights Violations, 27 Yale J
Intl L 1 (2002); William J. Aceves, Liberalism and InternationalLegal Scholarship: The
Pinochet Case and the Move Toward a Universal System of TransnationalLaw Litigation,
41 Harv Intl L J 129 (2000); Ralph G. Steinhardt and Anthony D'Amato, eds, The Alien
Tort Claims Act: An Analytical Anthology (Transnatl 1999); Beth Stephens and Michael
Ratner, InternationalHuman Rights Litigation in U.S. Courts (Transnatl 1996); Harold
Hongju Koh, TransnationalPublic Law Litigation, 100 Yale L J 2347 (1991).
3 Consider Beth Van Schaack, Unfulfilled Promise: The Human Rights Class Action,
2003 U Chi Legal F 279; Margaret G. Perl, Not Just Another Mass Tort: Using Class Actions to Redress InternationalHuman Rights Violations, 88 Georgetown L J 773 (2000).
' 103 F3d 767 (9th Cir 1996) (granting nearly two billion dollars in damages). See
also Joan Fitzpatrick, The Future of the Alien Tort Claims Act of 1789: Lessons from In re
Marcos Human Rights Litigation, 67 St John's L Rev 491 (1993) (explaining the significance of the Marcos case).
' 70 F3d 232, 236 (2d Cir 1995). Consider David Rohde, Jury in New York Orders
Bosnian Serb to Pay Billions, NY Times A10 (Sept 26, 2000) (explaining the outcome of
the landmark Karadzic case).
' Consider Detlev Vagts and Peter Murray, Litigating the Nazi Labor Claims: The
Path Not Taken, 43 Harv Intl L J 503 (2002) (discussing the forced labor and slave labor
cases that resulted from World War II Nazi practices); Michael Bazyler, Holocaust Restitution: Reconciling Moral Imperatives with Legal Initiatives and Diplomacy, 25 Fordham
Intl L J 64 (2001); Michael Bazyler, Nuremberg in America: Litigating the Holocaust in
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Class action designation in human rights cases provides
plaintiffs with several advantages.7 The class action lawsuit is an
efficient mechanism for pursuing large-scale litigation in cases
where individual plaintiffs are unlikely to bring their own
claims.8 In human rights cases, atrocities are often committed
against hundreds or even thousands of victims. Many of these
victims are impoverished and isolated, with little access to a just
legal system in their own countries. Class action designation in
the United States allows these victims to seek redress in a single
proceeding, reducing transaction costs and promoting efficiency
in litigation. In light of the often extensive and complex nature of
each individual claim, class action lawsuits may provide the only
realistic option for redress.9 Class action designation also provides a degree of anonymity to victims who might otherwise face
repercussions from the defendants for filing individual lawsuits.
To date, studies of class action litigation in human rights
cases have focused primarily on the U.S. legal system. ° Most
commentary has been positive, although some critics have voiced
concerns about the nature and scope of this litigation.11 It is also
intriguing, however, to consider whether this form of group litiga-

United States Courts, 34 U Richmond L Rev 1 (2000) (discussing Holocaust litigation in
U.S. courts).
7 See Kathryn L. Boyd, Collective Rights Adjudication in U.S. Courts: Enforcing
Human Rights at the CorporateLevel, 1999 BYU L Rev 1139, 1145 (detailing the aspects
of U.S. law that benefit human rights plaintiffs).
' Consider Jack B. Weinstein, Compensating Large Numbers of People for Inflicted
Harms, 11 Duke J Comp & Intl L 165, 167 (2001) (explaining why U.S. courts attract
human rights cases); Deborah R. Hensler, Revisiting the Monster: New Myths and Realities of ClassAction and Other Large Scale Litigation, 11 Duke J Comp & Intl L 179 (2001)
(discussing the positive and negative effects of aggregating claims); Elizabeth Cabraser,
Enforcing the Social Compact Through Representative Litigation, 35 Conn L Rev 1239
(2001); Owen M. Fiss, The Political Theory of the Class Action, 53 Wash & Lee L Rev 21
(1996); Stephen C. Yeazell, From Medieval Group Litigation to the Modern Class Action
(Yale 1987).
' Perl, 88 Georgetown L Rev at 798 (cited in note 3); Boyd, 1999 BYU L Rev at 120112 (cited in note 7) (citing the many challenges that human rights victims face, including
economic, political, and legal challenges).
"o For some comparative studies of class action litigation, see Antonio Gidi, Class
Actions in Brazil-A Model for Civil Law Countries,51 Am J Comp L 311 (2003); Richard
H. Dreyfuss, Class Action Judgment Enforcement in Italy: Procedural "Due Process"Requirements, 10 Tulane J Intl & Comp L 5 (2002); Per Henrik Lindblom, Individual Litigation and Mass Justice: A Swedish Perspective and Proposal on Group Actions in Civil
Procedure, 45 Am J Comp L 805 (1997).
" See, for example, Catharine A. MacKinnon, Collective Harms Under the Alien Tort
Statute: A CautionaryNote on Class Actions, 6 ILSA J Intl & Comp L 567 (2000) (expressing concern over Rule 23(b)(1)'s application to human rights class actions).
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tion (or its functional equivalent) is available in other legal systems.12
This Article examines the status of class action litigation in
international law. 13 Specifically, it explores the possibility of
bringing group litigation in three prominent international institutions: the United Nations Human Rights Committee, the European Court of Human Rights, and the Inter-American Commission on Human Rights. 4
The Article focuses on these institutions for several reasons."
First, these institutions were established primarily to protect
human rights. Presumably, they would facilitate individual action designed to seek redress for large-scale violations of international law. 6 For example, the Human Rights Committee specifically provides a forum for individuals who have been victimized
by state actors:"
The humblest and most remote peasant who has been deprived of rights under the [International Covenant on
Civil and Political Rights] can secure a remedy (or at least
a view suggesting a remedy) [in the Human Rights Committee]. This is indeed a striking vision, a deep aspiration
of the human rights movement-though not the deepest,
which would have the states themselves respect rights so

" "Many countries have procedures that permit, in certain circumstances, standing to
sue in the place of others, aggregation of similar claims, or suits filed in some kind of
representative capacity." Edward F. Sherman, Group Litigation Under Foreign Legal
Systems: Variations and Alternatives to American Class Actions, 52 DePaul L Rev 401, 402
(2002).
" This Article focuses on class action litigation in the context of human rights violations. It does not address other forms of injury.
"4 The term "institutions" refers to the various committees, commissions, and courts
described in this Article.
" For a description of other international institutions, see Gudmundur Alfredsson,
Jonas Grimheden, and Betram G. Rancharan, eds, InternationalHuman Rights Monitoring Mechanisms (Martinus Nijhoff 2001); Niels M. Bokker and Henry G. Schermers, eds,
Proliferation of International Organizations: Legal Issues (Kluwer L Intl 2001); Hurst
Hannum, ed, Guide to InternationalHuman Rights Practice(Transnatl 3d ed 1999).
6 See Andrew Byrnes and Jane Connors, Enforcing the Human Rights of Women: A
Complaints Process for the Women's Convention, 21 Brook J Intl L 679, 698 (1996) ("The
existence of a wide variety of communications procedures can play an important role in
bringing about the more effective enjoyment of internationally guaranteed human
rights.").
" See id at 696-701.
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as to make recourse to international procedures unneces18
sary.
Second, individuals may bring claims directly before these institutions. This right of individual action is rare in international law
because most international institutions limit the right of petition
to state actors. 9 Third, these institutions have the authority to
review state compliance with treaty obligations and to issue findings of compliance or noncompliance." Indeed, they may even
make recommendations involving declaratory relief, payment of
compensation, or other remedial action.
Preliminary observations reveal that class action litigation
faces significant hurdles before these (and other) international
institutions. Such claims are often dismissed at the admissibility
stage. In general, these institutions have held that the individual
applicant must be the direct victim of the purported violation.
Thus, efforts by individual applicants seeking to represent the
interests of a broader group or class have generally proven unsuccessful, even though the traditional criteria for class action
designation in the United States (numerosity, commonality, typicality, and adequacy of representation) may have existed.21 These
efforts are often referred to as actio popularis.22
In Roman law, an actio populariswas an action that could be
brought by an individual on behalf of the public interest.23 It appears to have entered the formal lexicon of international law in
Judge Winiarski's dissenting opinion in South West Africa
(Ethiopia v South Africa; Liberia v South Africa) (Preliminary
Objections),24 where he noted that the actio popularis seemed
alien to international law and a novelty to international rela" Henry Steiner, Individual Claims in a World of Massive Violations: What Role for
the Human Rights Committee?, in Philip Alston and James Crawford, eds, The Future of
UN Human Rights Treaty Monitoring 15, 32 (Cambridge 2000).
" Consider Albrecht Randelzhofer and Christian Tomuschat, eds, State Responsibility
and the Individual: Reparations in Instances of Grave Violations of Human Rights (Martinus Nijhoff 1999).
' See, for example, Rules of Procedure of the Human Rights Committee, UN Doc
CCPR/C/3/Rev.6 (2001), at Rules 66 and 68, available online at <http://www.unhchr.ch
/tbs/doc.nsf/(Symbol)/CCPR.C.3.Rev.6.En?Opendocument> (visited Oct 13, 2003).
See FRCP 23.
2 See Egon Schwelb, The Actio Popularis and InternationalLaw, 2 Israel Yearbook
Hum Rts 46, 47 (1972). Consider Ian Brownlie, Principles of Public InternationalLaw
466-73 (Cavendish 4th ed 1999); Christine Gray, JudicialRemedies in InternationalLaw
211-15 (Oxford 1987).
21 Schwelb, 2 Israel Yearbook Hum Rts at 47 (cited in
note 22).
4 1962 ICJ Reports 335.
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tions." This position was affirmed by the International Court of
Justice four years later in South West Africa (Second Phase),26
when it held that Ethiopia and Liberia had no legal right or interest to challenge South Africa's purported noncompliance with
the League of Nations mandate for South West Africa.27 In its
ruling, the Court indicated that the actio popularis was "not
known to international law as it stood at present: and the Court
was unable to regard it as imported by the 'general principles of
law' referred to in Article 38, paragraph 1(c), of its Statute."28
Thus, the Court refused to accept the "right resident in any
member of a community to take legal action in vindication of a
public interest."29
In Barcelona Traction, Light and Power Co, Ltd (Belgium v
Spain) (Second Phase)," however, the International Court of Justice appeared to breathe new life into the possibility of an actio
popularis, although it did so under the guise of obligations erga
omnes.3" According to the Court, some international obligations
concern all states. These include the rules involving basic rights
of the human person, such as the prohibitions against genocide,
slavery, and racial discrimination: "In view of the importance of
the rights involved, all States can be held to have a legal interest
in their protection; they are obligations erga omnes."32
While the concept of obligations erga omnes has received significant commentary and increased recognition by jurists and
commentators, its application to individuals has not.33 International law remains reluctant to expand locus standi for individuals in international institutions, even in cases involving viola-

Id at 452-53.

1966 ICJ Reports 6.

7 Id at 51.

Id at 47.
Id.

1970 ICJ Reports 3.
"
"

Id at 32.
Id. But see 3 Shabtai Rosenne, The Law and Practice of the International Court,

1920-1966 1203 (1997) (noting that the International Court of Justice "has not introduced
the conception of... actio popularisinto international law, even for the protection of what
are sometimes regarded as obligations erga omnes").
' Consider Nina H.B. Jorgensen, The Responsibility of States for International
Crimes 217-20 (Oxford 2000); Maurizio Ragazzi, The Concept of InternationalObligations

Erga Omnes 204 (Clarendon 1997); M. Cherif Bassiouni, InternationalCrimes:Jus Cogens
and ObligationsErga Omnes, 59 Law & Contemp Probs 62-63 (1996); Antti Korkeakivi,
Consequences of Higher InternationalLaw: Evaluating Crimes of State and Erga Omnes, 2

J Intl Legal Stud 81 (1996).
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tions of obligations ergo omnes.34 These efforts are often labeled as
actiopopularis and are summarily dismissed.35
This Article posits that international law should expand locus standi requirements to allow class action designation for individuals in international institutions. Despite some similarities,
there are profound differences between class action litigation and
an actio popularis. For example, class action litigation requires
commonality-the proposed class must raise common questions of
law or fact.36 It requires typicality-a nexus between the applicant and the underlying class.37 It requires adequacy of representation-a competence of counsel, as well as a lack of actual or potential conflicts between the class representative and class members.38 An actio popularis requires none of these features.
By applying the criteria of Federal Rule of Civil Procedure 23
("Rule 23") to group litigation, international institutions can take
advantage of the rigors and efficiencies of class action litigation
without resorting to the liberal locus standi of an actio popularis.
Moreover, adopting the Rule 23 requirements could remedy the
profound disparities in power that exist between states and individuals in international law. Such disparities can be traced, in
part, to assumptions about the state and its relationship with the
individual.
Under traditional international law the individual has no
locus standi, on the theory that his rights will be championed by his government. But how can his government be
his champion when ex hypothesi it is the offender? What is
necessary, therefore, is to give the individual access to an
international organ which is competent to afford him a
remedy even against the government of his national
State. 9
" See Alfred P. Rubin, Actio Popularis, Jus Cogens and Offenses Erga Omnes, 35
New Eng L.Rev 265, 277-80 (2001).
' At least one international institution has expressed approval of the actio popularis.
The American Commission on Human and Peoples' Rights has indicated that the right of
actio popularis is recognized by the African Charter on Human and Peoples' Rights. See
Dinah Shelton, InternationalDecisions: Decision Regarding Communication 155/96 (So-

cial and Economic Rights Action Center/Center for Economic and Social Rights v Nigeria),
96 Am J Intl L 937, 937 (2002).
3

See FRCP 23(a)(2).

See FRCP 23(a)(3).
See FRCP 23(a)(4).
3' A.H. Robertson and J.H. Merrills, Human Rights in the World 109 (Manchester 3d

ed 1989).
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While the Human Rights Committee, European Court, and InterAmerican Commission do, in fact, provide locus standi to individuals, disparities in power remain. Class action litigation may
provide one mechanism for redress.
I. THE UNITED NATIONS HUMAN RIGHTS COMMITTEE
The International Covenant on Civil and Political Rights
("ICCPR") was adopted by the United Nations ("U.N.") in 1966
and entered into force in 1976.40 Arguably the most significant
human rights instrument of the twentieth century, the ICCPR
traces its origins to the United Nations Charter and the Universal Declaration of Human Rights.4 ' It recognizes a set of civil and
political rights that "derive from the inherent dignity of the human person."' Some provisions address bodily integrity. For example, Article 6 provides that "[elvery human being has the inherent right to life" and that "[n]o one shall be arbitrarily deprived of his life.' 3 Article 7 provides that "[n]o one shall be subjected to torture or to cruel, inhuman or degrading treatnient or
punishment."4 4 Other provisions address such rights as freedom
of religion,4 5 freedom of expression,4 6 and fair trial rights. 7
To monitor state compliance, the ICCPR established the
Human Rights Committee. 48 The Committee is an independent
institution, although it functions within the organizational structure of the United Nations. 9 It consists of eighteen experts selected every four years by member states."
41 999 UNTS 171 (1966),
available online at <http//www.unhchr.ch/html
/menu3lb/accpr.htm> (visited Oct 7, 2003). As of September 1, 2003, there were 149

member states. See Status of Ratifications of the Principal InternationalHuman Rights

Treaties, available online at <http://www.unhchr.ch/pdf/report.pdf> (visited Oct 7, 2003).
" Id at preamble.
42 Id.
3
"

Id at art 6 (1).

ICCPR, 999 UNTS 171, at art 7 (cited in note 40).

See id at art 18.
See id at art 19.
41 See id at art 9.
"

4

ICCPR, 999 UNTS 171, at art 28(1) (cited in note 40).
See New Zealand Ministry of Foreign Affairs and Trade, United Nations Handbook
212 (Ministry of Foreign Affairs 2002).
" ICCPR, 999 UNTS 171, at art 28 (cited in note 40). These experts function in their
individual capacity, not as government representatives. According to their oath of office,
members of the Committee "undertake to discharge their duties impartially and conscientiously."Rules of Procedure, UN Doc CCPR/C/3/Rev.6, at Rule 16 (cited in note 20). The
Committee meets three times a year in three-week sessions, alternating between Geneva
and New York.
48

41
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The Human Rights Committee has several responsibilities."
First, the Committee reviews reports issued by member states
describing their compliance with the ICCPR.52 Pursuant to Article
40, member states are obligated to submit reports to the Committee on the measures they have adopted that give effect to the
rights recognized in the ICCPR and on the progress made in the
enjoyment of those rights." The Committee is required to study
these reports and submit its evaluation of these reports to member states. Second, the Committee issues General Comments interpreting specific provisions of the ICCPR. These General Comments assist states in fulfilling their reporting obligations.54 The
Committee has issued twenty-nine General Comments since
198 1. 55 Third, the Committee may consider state communications

raising violations of the ICCPR.56 Pursuant to Article 41, a member state may recognize the competence of the Committee "to receive and consider communications to the effect that a State
Party claims that another State Party is not fulfilling its obligations under the present Covenant." 7 The right of state communication is subject to several conditions. Most significantly, state
communications "may be received and considered only if submitted by a State Party which has made a declaration recognizing in
regard to itself the competence of the Committee."58 In other
words, a State Party must consent before the Committee may
consider any state communications that are submitted against
that State Party. Finally, the Committee may consider individual
communications raising violations of the ICCPR. The right of in-

" Consider Scott N. Carlson and Gregory Gisvold, PracticalGuide to the International Covenant on Civil and Political Rights (Transnatl 2003); Sarah Joseph, The International Covenant on Civil and Political Rights: Cases, Materials, and Commentary (Oxford 2000); Manfred Nowak, U.N. Covenant on Civil and PoliticalRights: CCPR Commentary (N.P. Engel 1993); Dominic McGoldrick, The Human Rights Committee: Its Role in the
Development of the InternationalCovenant on Civil and PoliticalRights (Oxford 1991).
See ICCPR, 999 UNTS 171, at art 40 (cited in note 40).
r' Id.
" Id.
See Compilation of General Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, UN Doc HRI/GEN/Rev.5 (2001), available online at
<http'/www.unhchr.ch/tbs/doc.nsf/(Symbol)/HRI.GEN. 1.Rev.5.En?OpenDocument>
(visited Oct 13, 2003).
' See ICCPR, 999 UNTS 171, at art 41(1) (cited in note 40).
.5 Id.
: Id.
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dividual communication is set forth in the Optional Protocol to
the ICCPR ("Optional Protocol"). 59
Despite its extensive jurisprudence, the Human Rights

Committee's Comments and views have no binding force." That
is, member states are not legally obligated to comply with the
Committee's findings. However, these findings are considered
persuasive authority for ICCPR interpretation.6 1
A. The Right of Individual Communication
The Optional Protocol was adopted in 1966 and entered into
force in 1976.62 The Optional Protocol was established to further
"achieve the purposes of the Covenant" and the "implementation
of its provisions. ' Specifically, it was designed to enable the
Human Rights Committee "to receive and consider ... communications from individuals claiming to be victims of violations of
any of the rights set forth in the Covenant."
Individual communications are initially submitted to the
Special Rapporteur on New Communications. The communication
must contain the following information:
(1) name, address, age, and occupation of the author;
(2) name of the State Party against which the communication is directed;
(3) provision of the ICCPR alleged to have been violated;

9 Optional Protocol to

the

International Covenant on

Civil and Political

Rights, 999 UNTS 171, art 2 (1966), available online at <http://www.unhchr.ch
Ihtml/menu3/b/a-opt.htm> (visited Oct 7, 2003).
' See Kirsten A. Young, The Law and Process of the U.N. Human Rights Committee
176 (PAIL Inst 2002); Fausto Pocar, Legal Value of the Human Rights Committee's Views,

1991-1992 Can Yearbook Hum Rts 169.
" Nowak, U.N. Covenant 710-11 (cited in note 51). However, the Committee has
increasingly sought to portray its jurisprudence as binding on member states. See Scott
Davidson, Intention and Effect: The Legal Status of the Final Views of the Human Rights
Committee, in Grant Huscroft and Paul Rishworth, eds, Litigating Rights: Perspectives
from Domestic and InternationalLaw 305 (Hart 2002); Michael O'Flaherty, Human Rights
and the UN: PracticeBefore the Treaty Bodies 47 (Martinus Nijhoff 1996).

' OptionalProtocol, 999 UNTS 171 (cited in note 59). As of March 1, 2003, there were
104 member states. See Status of Ratifications (cited in note 40).
OptionalProtocol, 999 UNTS 171, at preamble (cited in note 59).
Id.
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(4) facts of the claim;
(5) steps taken by the author to exhaust domestic remedies;
(6) object of the communication; and
(7) extent to which the same matter is being examined under another procedure of international investigation or
settlement.65
Following receipt of an individual communication, the Special
Rapporteur conducts a preliminary examination and prepares a
draft recommendation." This recommendation is then forwarded
to the Working Group on Communications, which consists of several members of the Human Rights Committee.67 The Working
Group must determine, by unanimous vote, whether the communication is admissible. 6 If unanimity is not reached, the communication must be submitted to the full Human Rights Committee
for a determination on admissibility. 9
The individual communication is subject to several admissibility requirements. First, the communication must be submitted
by an individual or individuals; it cannot be submitted by a nongovernmental organization ("NGO"), corporation, political party,
or similar entity.7" In addition, anonymous communications are
not recognized.7 ' However, a communication may be submitted by
an individual's representative or on behalf of an alleged victim if
the alleged victim is unable to submit the communication personally.7" In these cases, the representative must have a "sufficient

65

Rules of Procedure, UN Doc CCPRIC/3/Rev.6, at Rule 80(1) (cited in note 50).

r Young, The Law and Process 150 (cited in note 60); Anne F. Bayefsky, How to Complain to the UN Human Rights Treaty System 58 (Kiuwer 2002).
67 See Rules of Procedure, UN Doc CCPR/C/3Rev.6, at Rule 89(1) (cited in note 50).
See id at Rule 87(2).
The ICCPR provides that decisions of the Human Rights Committee are made by
majority vote. ICCPR, 999 UNTS 171, at art 39(2)(b) (cited in note 40). In practice, however, decisions are made by consensus although dissenting opinions may be added to the
Committee's rulings.
76 Rules of Procedure,UN Doc CCPRPC/3/Rev.6, at Rule 90(a) (cited in note 50).
, Id.
72 Id at Rule 90(b).
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link" to the alleged victim that would justify this status.73 Family
members or legal representatives are often found to possess a
sufficient link.
While the Human Rights Committee considers each communication on its own merits, the Committee's Rules of Procedure
allow the Committee to join cases that share common features.
Rule 88(2) provides that "[tiwo or more communications may be
dealt with jointly if deemed appropriate."7 4 While joinder is permissible, each individual communication must comply with the
admissibility requirements.7 5
Second, the petitioner must claim to be a victim of an ICCPR
violation."5 In general, the victim requirement necessitates a direct and immediate injury:
It is a matter of degree how concretely this requirement
should be taken. However, no individual can in the abstract, by way of an actio popularis, challenge a law or
practice claimed to be contrary to the Covenant. If the law
or practice has not already been concretely applied to the
detriment of that individual, it must in any event be applicable in such a way that the alleged victim's risk of being
affected is more than a theoretical possibility.7 7
On occasion, the victim requirement has been extended to include
individuals who experienced suffering caused by harm to other
persons.78 However, this requirement necessitates a close rela-

" See, for example, Second Annual Report of the Human Rights Committee, in 2 Yearbook Hum Rts Comm, at 299-300, UN Doc CCPR/1/Add.1 (1986).
', Rules of Procedure, UN Doc CCPR/C/3fRev.6, at Rule 88(2) (cited in note 50).
"
Id at Rule 80(1) (detailing the admissibility requirements for each communication).
76 Id at Rule 90(b). See also Optional Protocol, 999 UNTS 171, at art 1 (cited in note
59). This implies an additional admissibility requirement. The offending state must be a
State Party to the ICCPR and the Optional Protocol, thereby accepting the Commission's
competence to consider individual communications. Rules of Procedure, UN Doc
CCPR/C/3fRev.6, at Rule 78(3) (cited in note 50). Moreover, the underlying violation must
have occurred after the entry into force of the Optional Protocol for the offending state.
See Optional Protocol, 999 UNTS 171, at art 9(2) (cited in note 59) (explaining the date on
which the Optional Protocol will enter into force after a state ratifies it).
"7Aumeeruddy-Cziffra and 19 Other Mauritian Women v Mauritius, Comm No
35/1978, UN Doc CCPR/C/OP/1 at 67 (1984), at para 9.2, available online at <http://wwwl.
umn.edu/humanrts/undocs/html/35-1978.htm> (visited Oct 7, 2003).
" Quinteros v Uruguay, Comm No 107/1981, UN Doc Supp No 40
(A/38/40) at 216 (1983), at para 14, available online at <http://wwwl.umn.edu
/humanrtsundocs/session38/107-1981.htm> (visited Oct 7, 2003).
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tionship between the petitioner and the victim, such as that of a
family member. 9
Under the Committee's Rules of Procedure, the petitioner
must present claims of injury that are "sufficiently substantiated.""° A petitioner must make a prima facie showing of injury in
his submission.8 ' While petitioners are not required to fully
document their claims at the admissibility stage, they are expected to provide more than mere assertions.82 As noted by a former member of the Human Rights Committee:
[DIetailed substantiation of claims will only occur at the
merits phase. At the same time, the Committee has been
able to weed out cases which are nothing but empty assertion, mere allegation, not supported even in outline by reference to facts or relevant legal principle.
Third, the same matter cannot be under examination by another international investigatory body or settlement procedure.84
This requirement precludes only concurrent proceedings." It does
not preclude examination when the same matter has already
been examined and resolved by another international mechanism. Moreover, this requirement only applies if the victim is actually participating in the other international proceedings. In this
respect, the Committee has indicated that the concurrent proceedings must include "the same claim concerning the same individual, submitted by him or someone else who has the standing to
act on his behalf before the other international body."8

79

Id.

Rules of Procedure, UN Doc CCPR/C/3/Rev.6, at Rule 90(b) (cited in note 50).
Young, Law and Process 156 (cited in note 60).
'2 Rules of Procedure,UN Doc CCPR/C/3fRev.6, at Rule 90(b) (cited in note 50).
Rosalyn Higgins, Admissibility Under the Optional Protocol to the International
Covenant on Civil and PoliticalRights, 1991-1992 Can Yearbook Hum Rts 57, 64. But see
Manfred Nowak, U.N. Human Rights Committee, 7 Hum Rts L J 287 (1986).
' Rules of Procedure, UN Doc CCPR/C/3fRev.6, at Rule 80(1)(g), 90(e) (cited in note
50). See OptionalProtocol,999 UNTS 171, at art 5(2)(a) (cited in note 59).
Rules of Procedure, UN Doc CCPR/C/3/Rev.6, at Rule 80(1)(g) (cited in note 50)
(prohibiting consideration of claims "being examined" by other international bodies).
' Fanali v Italy, Comm No 75/80, UN Doc Supp No 40 (A/38/40) at 160 (1983), at
para 7.2, available online at <http://wwwl.umn.edu/humanrts/undocs/session38/751980.htm> (visited Oct 7, 2003).
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Fourth, the individual must have exhausted all available
domestic remedies."s As noted by the Committee in T.K v
8:
France"
The purpose of article 5(2)(b) of the Optional Protocol is,
inter alia, to direct possible victims of violations of the
provisions of the Covenant to seek, in the first place, satisfaction from the competent State party authorities and, at
the same time, to enable State parties to examine, on the
basis of individual complaints, the implementation, within
their territory and by their organs, of the provisions of the
Covenant and, if necessary, remedy the violations occurring, before the Committee is seized of the matter.89
This requirement does not apply if the application of such remedies is unreasonably prolonged. 9° Similarly, it does not apply if it
9
would be futile for the claimant to pursue domestic remedies. '
Finally, a communication must not constitute an abuse of the
right of submission, nor may it be otherwise incompatible with
the provisions of the ICCPR.92 Frivolous or vexatious claims are
often found to constitute an abuse of submission.93 Claims of
wrongs not covered by the text of the ICCPR are deemed incompatible with the provisions of the ICCPR.9 4
To date, 104 countries have accepted the Optional Protocol.
Since 1976, there have been approximately 1,132 individual
communications submitted to the Human Rights Committee. Of
these cases, the Committee has issued opinions in approximately
435 cases. 95 Despite the nonbinding nature of the Human Rights
Committee's jurisprudence, the individual communication
mechanism has been referred to as "the most effective human
" Rules of Procedure, UN Doc CCPR/C/3/Rev.6, at Rule 80(1)(f), 90(f) (cited in note
50). See also OptionalProtocol, 999 UNTS 171, at art 2, 5(2)(b) (cited in note 59).
T.K. v France,Comm No 220/1987, UN Doc Supp No 40 (A/45/40) (1989).
Id at para 8.3.
OptionalProtocol, 999 UNTS 171, at art 5(2)(b) (cited in note 59).
210/1986 and 225/1987,
9,Pratt and Morgan v Jamaica, Case No
UN Doc Supp No 40 (A/44140) at 222 (1989), at para 12.3, available online at
<http'//wwwl.umn.edu/humanrts/undocs/session44/210-1986.htm> (visited Oct 7, 2003).
See OptionalProtocol, 999 UNTS 171, at art 3 (cited in note 59).
Young, Law and Process 162 (cited in note 60).
Id at 163.
The remaining cases either are pending (259), were deemed inadmissible (344),
Individual
of
Statistical Survey
Consider
(164).
withdrawn
were
or
Complaints Dealt With by the Human Rights Committee, available online at
<http://www.unhchr.ch/html/menu2/8/stat2.htm> (visited Oct 7, 2003).
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rights complaints system at the universal level."96 Some commentators have argued, however, that the Committee could be
strengthened through institutional reform, including changes to
its voting process and decision-making structure.97
B. Relevant Cases of the U.N. Human Rights Committee
The right to file a class action complaint is not formally recognized in the ICCPR, the Optional Protocol, or the Human
Rights Committee's Rules of Procedure. Still, the Human Rights
Committee has considered several cases involving elements of
group litigation.
98 the
In E.H.P. v Canada,
petitioner submitted an individual
communication on her own behalf and, as Chairperson of the Port
Hope Environmental Group, on behalf of present and future generations of Port Hope, including 129 Port Hope residents who had
specifically authorized the petitioner to act on their behalf. The
communication alleged that Canada had failed to properly address the existence of large quantities of radioactive waste within
the confines of Port Hope. Accordingly, "the current state of affairs is a threat to the life of present and future generations of
Port Hope, considering that excessive exposure to radioactivity is
known to cause cancer and genetic defects."99 For these reasons,
the communication argued that this constituted a violation of Article 6(1) of the ICCPR, which provides that "[e]very human being
has the inherent right to life" which "shall be protected by law."'0 °
The Human Rights Committee indicated that the petitioner
had standing to submit the communication, both on her own behalf and also on behalf of those residents of Port Hope who specifically authorized her to do so. In contrast, the Committee
treated the petitioner's reference to "future generations" as an
"expression of concern purporting to put into due perspective
the
importance of the matter raised in the communication. 1 ' Thus,
Manfred Nowak, The InternationalCovenant on Civil and PoliticalRights, in Raija
Hanski and Markku Suksi, eds, An Introductionto the InternationalProtection of Human
Rights: A Textbook 79, 95 (Inst Hum Rts 2d ed 1999).
" Consider Laurence R. Helfer, Forum Shopping and Human Rights, 148 U Pa L Rev
285 (1999); Laurence R. Helfer and Anne-Marie Slaughter, Toward a Theory of Effective
SupranationalAdjudication, 107 Yale L J 273 (1997).
" Comm No 67/1980, UN Doc CCPR/C/OP/1 at 20 (1984), available online at
<http://wwwl.umn.edu/humanrts/undocs/html/67-1980.htm> (visited Oct 7, 2003).
Id at para 1.3.
ICCPR, 999 UNTS 171, at art 6(1) (cited in note 40).
...E.H.P., UN Doc CCPR/C/OP/1 at 20, at para 8(a) (cited in note 98).
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the question as to whether a communication can be submitted on
behalf of "future generations" was not resolved by the Committee."' Ultimately, the Committee deemed the petitioner's communication inadmissible for failure to exhaust available domestic
remedies in Canada.
In Disabled and Handicapped Persons in Italy v Italy, °3 a
group of associations for the defense of the rights of disabled and
handicapped persons (referred to as the Coordinamento),as well
as representatives of the individual associations, brought a communication against Italy before the Human Rights Committee.
The representatives claimed action on their own behalf, as well
in Italy. 04
as on behalf of all disabled and handicapped persons
The communication alleged that recent changes to Italian employment law significantly reduced the number of jobs available
to disabled or handicapped persons.0 5 As a result, Italy had violated Article 26 of the ICCPR, which prohibits discrimination and
entitles all people to equal protection of the law. 0 6
The Human Rights Committee found the communication to
be inadmissible although it provided different reasons for each
petitioner. With respect to the Coordinamento, the Committee
noted that the Optional Protocol only provides individuals with
the right to submit a communication; organizations and corporations have no right of submission. 1°7 "To the extent, therefore,
that the communication originates from the Coordinamento, it
has to be declared inadmissible because of lack of personal standing."' With respect to the representatives of the Coordinamento
who were also acting on their own behalf, the Committee indicated that "the author of a communication must himself claim, in
a substantial manner, to be the victim of a violation by the State
party concerned."109 In this case, the authors of the communication had not demonstrated that they themselves were actually
and personally affected by the Italian law. 1 In such cases, it was
" On this point, Canada had argued that the Optional Protocol did not confer the
right to submit a communication on behalf of future generations. Id at para 4.1.
1" Comm No 163/1984, UN Doc CCPR/C/OP/2 at 47 (1984), available online at
<http://wwwl.umn.edu/humanrts/undocs/html/163-1984.htm> (visited Oct 7, 2003).
14

Id at para 1.

Id at para 2.
' ICCPR, 999 UNTS 171, at art 26 (cited in note 40).
107 See Disabled and Handicapped Persons, UN Doc CCPR/C/OP/2 at 47, at para 5
(cited in note 103).
10 Id.

Id at para 6.2.
110Id.
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not the task of the Committee "to review in abstracts national
legislation as to its compliance with obligations imposed by the
Covenant."' Therefore, the Committee held that the authors
could not claim to be victims within the meaning of the Optional
Protocol.1 The communication was, therefore, held to be inad11 3
missible.

In Lubicon Lake Band v Canada,"' Chief Bernard Ominayak
of the Lubicon Lake Band of Cree Indians brought an individual
communication against Canada before the Human Rights Committee, acting on behalf of tribe members. The communication
alleged that Canada had allowed the provincial government of
Alberta to expropriate the territory of the Lubicon Lake Band for
economic exploitation. This violated the Lubicon Lake Band's
right of self-determination and ability "to determine freely its
political status and pursue its economic, social and cultural development, as well as the right to dispose freely of its natural
wealth and resources and not to be deprived of its own means of
subsistence."' 5 Therefore, the communication charged that Canada had violated the Lubicon Lake Band's right of selfdetermination as recognized by Article 1 of the ICCPR. 6
The Human Rights Committee determined that the ICCPR
"recognizes and protects in most resolute terms a people's right
of
self-determination and its right to dispose of its natural resources, as an essential condition for the effective guarantee and
observance of individual human rights and for the promotion and
strengthening of those rights."' It added, however, that Chief
Ominayak, as an individual, could not claim to be a victim of a
violation of the right of self-determination enshrined in Article 1,
"which deals with rights conferred upon peoples, as such.""' 8
In
contrast, the facts as submitted might raise issues under other
articles of the ICCPR, including Article 27. Article 27 provides
that persons belonging to ethnic, religious, or linguistic minorities "shall not be denied the right, in community with the other
.. See Disabled and HandicappedPersons, UN Doc CCPRIC/OP/2 at 47, at para 6.2
(cited in note 103).
12

Id.

Id at para 7.
Comm No 167/1984, UN Doc Supp No 40 (A/45/40) at 1 (1990), available online at
<http://heiwww.unige.ch/humanrts/undocs/session45/167.1984.htm> (visited Oct 7, 2003).
". Id at para 2.1.
ICCPR, 999 UNTS 171, at art 1 (cited in note 40).
37 Lubicon Lake Band, UN Doc CCPR/C/OP/2 at 47, at para
13.3 (cited in note 114).
IS Id.
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members of their group, to enjoy their own culture, to profess and
practice their own religion, or to use their own language." 9 Thus,
insofar as Chief Ominayak and other members of the Lubicon
Lake Band were adversely affected by Canada's actions, "these
issues should be examined on the merits in order to determine
whether they reveal violations of Article 27 or other articles of
the ICCPR.",12 Accordingly, the Committee deemed the communication to be admissible to the extent that it raised issues under
Article 27 or other provisions of the ICCPR.
In subsequent proceedings, the Human Rights Committee
reiterated the viability of Chief Ominayak's communication despite the large number of purported victims. While the Optional
Protocol provides a procedure for individual communications,
"[there is ...no objection to a group of individuals, who claim to
be similarly affected, collectively to submit a communication
about alleged breaches of their rights."12' Thus, the Committee
appeared to recognize the status of Chief Ominayak as the lawful
representative of the Lubicon Lake Band.
In E.W. v The Netherlands,2 ' 6,588 Dutch citizens brought a
communication against the Netherlands before the Human
Rights Committee. They alleged that the Netherlands had violated the right to life provisions of Article 6 of the ICCPR because
it had agreed to the deployment of cruise missiles fitted with nuclear warheads on Dutch territory. In support of this argument,
the communication referenced the Human Rights Committee's
General Comment Number 14, which indicated that the production, testing, possession, deployment, and use of nuclear weapons
should be prohibited and recognized as crimes against humanity. "23
' The communication also noted that even though "thousands
of individuals complain collectively about violations of their
rights [that] does not turn the communication into an actio popularis, since the very nature of the alleged violation affected all the
authors simultaneously."'2 4 Indeed, the counsel representing the
petitioners noted that the communication was submitted on behalf of individuals, each of whom claimed to be a victim of human
rights violations: "To consider the communication inadmissible as
.. ICCPR, 999 UNTS 171, at art 27 (cited in note 40).
" Lubicon Lake Band, UN Doc CCPR/C/OP/2 at 47, at para 13.4 (cited in note 114).
...Id at para 32.1.
'" Comm No 429/1990, UN Doc CCPR/C/47/D/429/1990 (1993), available online at
<http://wwwl.umn.edu/humanrts/undocs/html/dec429.htm> (visited Oct 7, 2003).
Id at para 3.2.
Id at para 3.6.
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an actio popularis, because many individuals claim to be similarly affected by a violation, would render the Covenant meaningless for the consideration of large-scale violations of its provisions. , 25
In its decision, the Human Rights Committee noted that
nothing precludes large numbers of people from bringing a case.
Indeed, the mere fact that a large number of petitioners have initiated the communication does not render it an actio popularis.
Thus, the communication does not fail on this ground. However,
the authors must be victims within the meaning of the Optional
Protocol:
For a person to claim to be a victim of a violation of a right
protected by the Covenant, he or she must show either
that an act or an omission of a State Party has already
adversely affected his or her enjoyment of such right, or
that such an effect is imminent, for example on the basis
of existing law and/or judicial or administrative decision or
practice."6
In this case, the issue was "whether the preparation for the deployment or the actual deployment of nuclear weapons presented
the authors with an existing or imminent violation of their right
to life, specific to each of them."'27 The Committee found that the
preparation for the deployment or the actual deployment of nuclear weapons did not "place the authors in the position to claim
to be victims whose right to life was then violated or under imminent prospect of violation."' 8 Thus, the Committee held that the
authors could not claim to be victims within the meaning of the
Optional Protocol." 9
II. THE EUROPEAN COURT OF HUMAN RIGHTS

The European Convention for the Protection of Human
Rights and Fundamental Freedoms ("European Convention") was
adopted by the Council of Europe in 1950 and entered into force

Id at para 5.3.
.3E.W., UN Doc CCPR/C/47/D/429/1990, at para 6.4 (cited in note 122).
127
128
12.

Id.

Id.
Id at para 7(a).
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in 1953.230 In addition, thirteen Protocols supplement and revise

the European Convention."'
The European Convention recognizes an extensive array of
civil and political rights.'32 It is based, in part, on the Universal
Declaration of Human Rights and seeks to promote the collective
enforcement of certain rights in the Universal Declaration.'33 Article 1 recognizes the nature and scope of the European Convention by noting that "[tihe High Contracting Parties shall secure to
everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention.'

34

Section I contains an ex-

tensive list of rights and freedoms, including civil and political
rights.
The original provisions of the European Convention created
two institutions: the European Commission on Human Rights
and the European Court of Human Rights. 3 ' These institutions
were established "[to ensure the observance of the engagements
undertaken by the High Contracting Parties in the Convention."'36 In 1998, these institutions underwent significant revisions pursuant to Protocol Number 11.37 Perhaps the most significant revision was the elimination of the European Commission and the transfer of its functions to the European Court.'3 8 In

addition, Protocol Number 11 authorized the European Court to

133

See

European

Convention

for

the

Protection of

Human

Rights

and

Fundamental Freedoms, 213
UNTS
222
(1950),
available
online
at
<http://conventions.coe.int/rreaty/EN/CadreListeTraites.htm> (visited Oct 12, 2003). The
European Convention was subsequently amended in 1998. All references to the European
Convention in this Article refer to the amended version. As of September 1, 2003, there
were forty-four member states. See Status of Ratifications (cited in note 40).
,3,See <http'//wwwl.umn.edu/humanrts/euro/eurocon-humanrts.html> (visited Oct 7,
2003) (providing menu with links to Protocols).
...Consider Clare Ovey and Robin White, The EuropeanConvention on Human Rights

(Oxford 3d ed 2002); Mark Janis, Richard Kay and Anthony Bradley, European Human
Rights Law (Oxford 2d ed 2000); P. van Dijk and G.J.H. van Hoof, Theory and Practice of
the European Convention on Human Rights (Kiuwer L Intl 1998).
13
See European Convention, 213 UNTS 222, at preamble (cited in note 130).
13 Id at art 1.

See id at art 19. The original version of Article 19 referenced both the European
Court and the European Commission.
136 Id.
"' Protocol No 11 to the Convention for the Protection of Human Rights and Fundamental Freedoms, ETS No 155 (1994), available online at <http://conventions.coe.int/
Treaty/EN/CadreListeTraites.htm> (visited Oct 12, 2003).
" At present, the European Court of Human Rights consists of forty-four judges, one
from each member state. European Convention, 213 UNTS 222, at art 20 (cited in note
130). Judges sit on the Court in their individual capacity (not as state representatives)
and are elected every six years. Id at arts 21(2) and 23(1).
13
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consider individual applications directly and without the need for
prior authorization from the affected High Contracting Party.'39
When a complaint is submitted to the Court, a Judge Rapporteur is assigned to examine the application.'4 ° The complaint
must contain the following information:
(1) name, address, age, and occupation of the applicant;
(2) name of the Contracting Party against which the application is directed;
(3) provision of the European Convention or the Protocols
alleged to have been violated;
(4) facts of the claim;
(5) steps taken by the author to comply with the admissibility criteria; and
41
(6) the object of the application.'

After reviewing the complaint, the Judge Rapporteur submits
his findings to a three-judge committee, which also considers the
admissibility of the complaint.' 42 Decisions on the inadmissibility

of individual applications require a unanimous vote of the committee.'43 If the decision on inadmissibility is not unanimous, the
application is forwarded to a Chamber of seven judges, which
rules on the admissibility and merits of individual applications. 44
Such decisions are made by majority vote.' 45 A Grand Chamber,

consisting of seventeen judges, may review the decision of a
Chamber if the case "raises a serious question affecting the inter-

"' Id at art 34.
,4' European Court of Human Rights, Rules of Court (2002), at Rule 49(1), available
online at <http://www.echr.coe.int/Eng/edocs/rulesofcourt.html> (visited Oct 7, 2003).
"' Id at Rule 47(1).
141

Id at Rule 49.

EuropeanConvention, 213 UNTS 222, at art 28 (cited in note 130). See also Rules
of
Court at Rule 53(3) (cited in note 140).
.' See Rules of Court at Rules 53(3) and 53(4) (cited in note 140).
,4 Id at Rule 56(1).
14'
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pretation or application of the Convention or the protocols
thereto, or a serious issue of general importance."14
The decisions of the European Court are binding, and the
High Contracting Parties undertake to abide by a final judgment
in cases to which they are parties. 4 7 To promote compliance, a
final judgment is transmitted to the Committee of Ministers,
which then supervises the execution of judgments.14 The Committee also publishes resolutions describing the extent to which
states have complied with the Court's judgments. 9
A. The Right of Individual Application
According to Article 34 of the European Convention, the
European Court may receive applications from a person, NGO, or
group of individuals claiming that one of the Parties to the Convention violated one of the rights set forth in the Convention or
its protocols.' No prior consent is required by the High Contracting Parties; the Court has automatic jurisdiction over these cases.
In addition, the European Court maintains its authority to consider interstate cases, where a High Contracting Party refers to
the Court any alleged breach of the Convention or the protocols
by another High Contracting Party. 5 ' In both situations, "[t]he
High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are parties.""2
Petitioners must comply with several requirements in order
to bring an application before the European Court."' First, the
"' See European Convention, 213 UNTS 222, at art 43(2) (cited in note 130). The
Grand Chamber also has the authority to consider certain cases in lieu of a Chamber.
147 See id at art 46(1).
148 Id at art 46(2). The Committee of Ministers is the decision-making body for the
Council of Europe. It monitors compliance with all Council of Europe agreements, including the European Convention. See Council of Europe Website, About the Committee of
Ministers,available online at <https://wcm.coe.int/rsi/CM/index.jsp> (visited Oct 13, 2003).
"' See, for example, Council of Ministers,Resolution ResDH (2003) 47 Concerning the
Judgment of the European Court of Human Rights of 30 May 2002 in the Case of Viana
Montenegro Carneiro against Portugal (2003), available online at <https://wcm.coe.int/
rsilcommon/renderers/rend standard.jsp?DocId=12025andSecMode=landSiteName=cman
dLang=en> (visited Sept 26, 2003).
" European Convention, 213 UNTS 222, at art 34 (cited in note 130).
...Id at art 33.
1M2 Id

at art 46(1).

" Consider Jessica Simor and Ben Emmerson, Human Rights Practice (Sweet &
Maxwell 2002); Philip Leach, Taking a Case to the European Court of Human Rights
(Blackstone 2001); Tom Zwart, The Admissibility of Human Rights Petitions: The Case
Law of the European Commission of Human Rights and the Human Rights Committee
(Martinus Nijhoff 1994).
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application must be submitted by a person, NGO, or group of individuals."' NGOs can include corporate bodies, political parties,
and trade unions. However, local or central government bodies or
other public authorities may not bring complaints.'
All persons, NGOs, and groups of individuals may present
applications themselves or through a duly authorized representative."6 When a NGO or a group of individuals submits an application, those persons competent to represent that organization or
group must sign it." 7 In these cases, the European Court will
generally require a signed letter of authority or other evidence
that the applicant wishes the representative to act on her behalf.158 Anonymous applications may be submitted in exceptional
6 59
cases.
Pursuant to Rule 43 of the European Court's Rules of Court,
a Chamber "may, either at the request of the parties or of its own
motion, order the joinder of two or more applications." 0 Moreover, "[tihe President of the Chamber may, after consulting the
parties, order that the proceedings in applications assigned to the
same Chamber be conducted simultaneously, without prejudice to
the decision of the Chamber on the joinder of the applications."''
A related procedural mechanism is third party intervention.
Article 36(2) of the European Convention allows the President of
the Court to invite any party or individual concerned to participate in the proceedings." 2 Unlike joinder, third party intervention
does not authorize an interested person to join the proceedings as
a party. Rather, third party intervention allows an individual or
organization the opportunity to bring particular arguments or
materials to the Court's attention. For example, human rights

4
1

EuropeanConvention, 213 UNTS 222, at art 34 (cited in note 130).
In Guerra v Italy, for example, the European Court accepted the admissibility of an

application filed by forty inhabitants of an Italian town. 26 EHRR 357, 357 (1998). See
Balmer-Schafroth v Switzerland, 25 EHRR 598 (1998) (accepting admissibility of application filed by ten Swiss nationals).
"
Rules of Court at Rule 36(1) (cited in note 140).
'5 Id at Rule 45(2).
See id (requiring the signature of the applicant on an individual communication
filed by a representative).
"' Id at Rule 47(3) (allowing anonymity when the President of the Chamber authorizes it).
" Rules of Court at Rule 43(1) (cited in note 140). See, for example, East African
Asians v United Kingdom, App No 4403/70 (1973), 78A Eur Commn Hum Rts Dec & Rep
5, 8 (1994) (joining thirty-one cases in a single proceeding).
"'
Rules of Court at Rule 43(2) (cited in note 140).
European Convention, 213 UNTS 222, at art 34 (cited in note 130).
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organizations often submit materials to the Court regarding subjects on which they have experience and expertise.'
A second requirement for submission demands that the applicant be a victim of a violation of the European Convention or
its Protocols. 64' The victim requirement has been interpreted
somewhat broadly. For example, the European Court has recognized that an individual has standing to raise claims of a potential or threatened harm, provided that the harm was sufficiently
' This could include,
real. 65
for example, individuals who face the
risk of criminal prosecution,1 66 or who might be adversely affected
by government restrictions.' 7 In addition, the European Court
has recognized the status of the indirect victim-an applicant
may claim to have suffered an injury as a result of a violation of
the rights of another person."6
Third, an individual application cannot address the same
matter that has already been examined by the European Court or
that has already been submitted to another procedure of international investigation or settlement. 169 One exception to this requirement exists. If new and relevant (and previously unavailable) information arises, the Court may consider a repetitive
submission. 170
Fourth, the individual applicant must have exhausted all
available domestic remedies."' In addition, applications must be
introduced within six months from the date on which a final decision was taken at the domestic level.'7 This exhaustion of domestic remedies requirement has several conditions. For example,
domestic remedies must be accessible and not subject to undue
delay.7 3 Moreover, applicants are only required to exhaust do-

'6 Leach, Taking a Case 37 (cited in note 153).

EuropeanConvention, 213 UNTS 222, at art 34 (cited in note 130).
Simor and Emmerson, Human Rights Practice 20.024 (cited in note 153). See also
Soering v United Kingdom, 11 EHRR 439 (1989).
' See Dudgeon v United Kingdom, 4 EHRR 149 (1982).
See Open Door and Dublin Well Woman v Ireland, 15 EHRR 244 (1993).
' Simor and Emmerson, Human Rights Practice 20.057 (cited in note 153). See also
Chahalv United Kingdom, 23 EHRR 413 (1997); McCann v United Kingdom, 21 EHRR 97
(1995).
European Convention, 213 UNTS 222, at art 35(2)(b) (cited in note 130).
1° See id.
"' See id at art 35(1).
'17 Id.
,7'
European Convention, 213 UNTS 222, at art 35(1) (cited in note 130) (noting that
domestic remedies should be exhausted in accordance with principles of international law
in order for an individual communication to be admissible).
'
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mestic remedies that are likely to provide effective relief.'7 4 Therefrom exhaustfore, the European Court can absolve an applicant
75
cases.1
appropriate
in
remedies
ing domestic
Finally, the application must not be "incompatible with the
provisions of the Convention, manifestly ill-founded, or an abuse
of the right of petition. 1 76 This can include: applications raising
alleged violations that occurred before a Contracting Party ratified the Convention; applications raising alleged violations that
are not covered by the Convention; or applications raising alleged
violations that did not occur within a state's jurisdiction or con177

trol.

Between 1955 and 1999, over 63,000 individual applications
were submitted to the European Court and its predecessor the
European Commission. 178 While relatively few petitions were
submitted within the first thirty years, these numbers increased
dramatically in the 1980s and 1990S. 1 79 In 2000 alone, the European Court received 10,486 applications-about 17 percent of the
historical total.' ° The surge in applications resulted, in part, from
the success of the European Court in protecting human rights
and its increased legitimacy within Europe. It also resulted from
the increasing number of states that have ratified the European
Convention.'
B. Relevant Cases of the European Court
Relatively few cases involving elements of class action litigation have been brought before the European Court or European
Commission. A brief overview of the cases, however, reveals distaste for the actiopopularis form of group litigation in the Court.
In Becker v Denmark,8 ' a German citizen and director of the
advocacy group Project Children's Protection and Security International ("CPSI") submitted an application against Denmark to

"' Simor and Emmerson, Human Rights Practice20.011 (cited in note 153).
...
Akdivar v Turkey, 23 EHRR 143 (1997).
...EuropeanConvention, 213 UNTS 222, at art 35(3) (cited in note 130).
See Leach, Taking a Case 87-92 (cited in note 153).
Information Note on the Court's Statistics (2000), available online at
<http://echr.coe.intl
BilingualDocuments/infodoc.stats(2001).bil.htm> (visited Oct 7, 2003).
7' The EuropeanCourt of Human Rights, available online at <http://www.echr.coe.int/
Eng/EDocs/HistoricalBackground.htm#judgments> (visited Oct 7, 2003).
" InformationNote (cited in note 178).

EuropeanCourt (cited in note 179).
'

App No 7011/75 (1975), 4 Eur Commn Hum Rts Dec & Rep 215 (1976).
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the European Commission on Human Rights.'83 The application
concerned the pending repatriation of 199 Vietnamese children
from Denmark to Vietnam.'84 According to the application, there
was a serious danger that the children would be killed or persecuted because of their race, language, and ethnic characteristics
if they were sent back to Vietnam.'85 Thus, the repatriation would
constitute a violation of Article 3 of the European Convention,
which prohibits torture and inhuman or degrading treatment or
punishment.'86 In addition, repatriation would contravene the
prohibition of collective expulsion of aliens set forth in Protocol
87
Number 4 of the European Convention.
In its decision, the European Commission noted that the applicant did not claim that he himself was the direct victim of a
violation of the European Convention.' Rather, it was the children who were the proper applicants and potential victims.' 8
However, the court also found that the children relied on the applicant: "For the purpose of lodging this application he may accordingly be considered as an indirect victim in that he has a
valid personal interest in the welfare of the children."'90 The
Commission ultimately found the application inadmissible, however, because it found no manifest violations of the European
Convention.'
In X v Austria,'9 2 an Austrian national sought to challenge
Austrian legislation that legalized abortion under certain conditions.' 3 The applicant argued that "every citizen of Austria is concerned by the new legislation because of its effect for the future of
the nation and for the moral and legal standard of the nation.' 94

Id at 216.
'" Id.

Id at 221.
EuropeanConvention, 213 UNTS 222, at art 3 (cited in note 130).
Article 4 of Protocol No 4 provides that "[clollective expulsion of aliens is prohibited." ProtocolNo 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms (1963), ETS 46, available online at <http://conventions.coe.int/rreaty/
EN/CadreListeTraites.htm> (visited Oct 12, 2003).
" Becker, App No 7011/75 at 232 (cited in note 182).
189

Id.

Id.
Id at 235.
92 App No 7045/75 (1976), 7 Eur Commn Hum Rts Dec & Rep
87 (1977).
Id at 87. Compare Open Door and Dublin Well Woman v Ireland, 14 EHRR 231
(1992) (finding that two women who belonged to a class of women of child-bearing age
were not seeking to challenge in abstracto the compatibility of Irish law with the European Convention).
"' X, 7 Eur Commn Hum Rts Dec & Rep at 88 (cited in note 192).
'
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In addition, the applicant agreed to be nominated as a "curator to
act on behalf of the unborn in general."19 The Commission declared the application inadmissible.'9 6 According to the Commission, the European Convention authorizes a person to bring an
application only if he claims to be a victim of the violation:
However respectable the applicant's motives may be, his
above-mentioned arguments do not show that he can claim
to be affected by the new legislation in another way than
any other citizen of Austria. They rather tend to prove
that it is his intention to bring an actio popularis against
the provisions concerning the impunity of certain cases of
abortion. 9 7
In Lindsay v United Kingdom,"' six British subjects living in
Northern Ireland sought to challenge an election system established by the United Kingdom in Northern Ireland pursuant to
the Northern Ireland Act of 1996.199 The purpose of the Act was to
establish a forum for promoting a dialogue on the political situation in Northern Ireland.' ° The functions of the forum were
purely deliberative in nature and had no executive, legislative, or
administrative functions.2 ' The applicants claimed to represent
"more than one million people in Northern Ireland who are qualified to vote in [these elections]. " '22The application alleged violations of Article 3 (prohibition against torture and inhuman or degrading treatment), Article 10 (right to freedom of expression),
Article 11 (right to freedom of assembly and association), and Article 14 (prohibition against discrimination) of the European Convention, as well as the free election provisions of Protocol Number
1.203

19 Id.
'm Id at 89.
197 Id.

'9' App No 31699/96 (1997), 23 EHRR CD 199 (1997).
Id at 199.
'm Id.
201Id.
22 Lindsay, App No 31699/96, at 199 (cited in note 198).
13 Id at 200. Article 3 of Protocol No 1 provides that "[tihe High Contracting Parties
undertake to hold free elections at reasonable intervals by secret ballot, under conditions
which will ensure the free expression of the opinion of the people in the choice of the legislature." ProtocolNo 1 to the Convention for the Protection of Human Rights and Fundamental Freedoms (1950), 213 UNTS 262, available online at <http://conventions.coe.intl
Treaty/EN/CadreListeTraites.htm> (visited Oct 12, 2003).
'
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In considering the application, the European Commission
noted that the European Convention does not provide individuals
with the right of actio popularis.4 "Alleged violations of the Convention can be examined only so far as they could possibly affect
the individual rights of the applicants." °5 Accordingly, the application was incompatible ratione personae with the provisions of
the European Convention to the extent that the applicants
claimed to act on behalf of other individuals.!°6 While the Commission found that the application could proceed with respect to
the individual claims of the six applicants, 7 it ultimately found
the application inadmissible because there was no manifest violation of the European Convention.2 8
One of the critical issues in European Convention jurisprudence involves the concept of the individual victim.0 The European Court's jurisprudence on the concept of the individual victim
is instructive in clarifying the scope of the victim requirement.
In lhan v Turkey,21 Abdullatif Ilhan was apprehended by
police in Turkey and seriously injured while in police custody.'
His brother submitted an application to the European Commission on Human Rights, which found violations of Articles 2, 3,
and 13 of the European Convention. 12 Subsequently, the European Court decided to consider the case.
Turkey challenged the proceedings on several grounds, including the incompatibility rationepersonae of the application.212
According to the Turkish government, the victim's brother could
not himself claim to be a victim of the alleged violations. 21 4' Turkey

argued that to allow the brother to pursue this application would
widen the category of persons who can lodge applications, seeking
compensation for themselves.10

See Lindsay, App No 31699/96, at 200 (cited in note 198).
Id.
Id.
Id.
Lindsay, App No 31699/96, at 200 (cited in note 198).
See Ovey and White, EuropeanConvention 405 (cited in note 132); Simor and Emmerson, Human Rights Practice20.052 (cited in note 153); Leach, Taking a Case 68 (cited
in note 153).
"' Ilhan v Turkey, 34 EHRR 869 (2002).
211 Id at 878.
"' Id at 937.
...Id at 922-23.
21 Ilhan, 34 EHRR at 922-23.
215 Id.
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The European Court acknowledged that the system of individual petition set forth in the Convention excludes applications
by way of actio popularis. "Complaints must [] be brought by or
on behalf of persons who claim to be victims of a violation of one
or more of the provisions of the Convention."216 Moreover, such
persons must show that they were directly affected by the alleged
violation." ' In cases where the actual victim is unable to act, an
application that names the injured person as the applicant and
includes a letter of authority indicating who can act on his or her
behalf is permissible." 8 "This would ensure that the application
was brought with the consent of the victim of the alleged breach
219 In light of the vicand avoid any application actio popularis."
tim's purported incapacity, it was appropriate for his brother to
introduce the application on his behalf.
In his dissenting opinion, Judge Golcuklu noted that an individual petition should not function as an actio popularis. Judge
Golcuklu argued that only victims have standing to bring individual petitions, and that the Convention does not give a victim
the power to delegate standing to anyone else.2 ° In Judge Golcuklu's view, all a victim can do is appoint a legal representative
once he has lodged a complaint with the Court. 2 ' As the Convention does not recognize the notion of "victim by proxy," Judge Golcuklu argued that the Court should have declared the application
inadmissible.
III. THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS
In 1948, the American Declaration on the Rights and Duties
of Man ("American Declaration") was adopted by the Ninth International Conference of American States.222 The American Declaration was the first human rights instrument of the postwar
era, preceding the Universal Declaration of Human Rights by
several months and the European Convention by two years.
While the American Declaration set forth an extensive catalog of human rights (and obligations), it did not establish any ac216

Id at 922.

217

Id.

218 Ilhan, 34

EHRR at 923.

219 Id.
21

Id at 939-40 (Golcuklu dissenting).

"' Id at 940.
222

American Declarationon the Rights and Duties of Man, OAS Res XXX, Ninth Intl

Conference of Am States, OAS Doc OEA/Ser.L/V/I.4 Rev XX (1948), available online at
<http://www.cidh.orgtBasicostbasic2.htm> (visited Oct 7, 2003).
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companying institutional mechanisms.22 3 The Organization of
American States ("OAS"), established at the same conference as
the American Declaration, was a political organization; it did not
have the competence to accept or consider individual petitions

alleging human rights violations.224 The institutional component
of the Inter-American human rights system came in 1960, with
the establishment of the Inter-American Commission on Human
Rights ("Inter-American Commission").2 25 During its early years,
however, the Inter-American Commission had only limited powers; its primary responsibility was to make recommendations to
the governments of the member states. 6 In 1965, the Second
Special Inter-American Conference authorized the InterAmerican Commission to consider individual petitions charging
OAS member states with violating certain provisions of the
American Declaration.
In 1969, the American Convention on Human Rights
("American Convention") was adopted at the Inter-American Specialized Conference on Human Rights. 27 The American Convention codified the substantive rights set forth in the American Declaration. It also reaffirmed the status of the Inter-American
Commission and established a second regional institution, the
Inter-American Court of Human Rights ("Inter-American
Court"). 8 Pursuant to the American Convention, these two institutions "shall have competence with respect to matters relating to

' Consider David J. Harris and Stephen Livingstone, eds, The Inter-American System of Human Rights (Clarendon 1998); Thomas Buergenthal and Dinah Shelton, Protecting Human Rights in the Americas: Cases and Materials (N.P. Engel 4th ed 1995).
'
Consider Charter of the Organization of American States, available online at
<http'//www.oas.org/juridico/english/charter.html> (visited Oct 7, 2003).
The Inter-American Commission consists of seven individuals who function in their
personal capacity and represent all the members of the OAS. American Convention on
Human Rights, OASTS No 36, 1144 UNTS 123, at art 34-36, available online at
<http://wwwl.umn.edu/humanrts/oasinstr/zoas3con.htm> (visited Oct 7, 2003). They are
elected to four-year terms by the OAS General Assembly. Id at art 37.
"' See What is the IACHR, available online at <http://www.cidh.org/what.htm> (visited Oct 7, 2003).
' American Convention, 1144 UNTS 123 (cited in note 225). Two additional protocols
have been adopted. See Protocol to the American Convention on Human Rights to Abolish
the Death Penalty, OASTS No 73 (1990), available online at <http://www.oas.org/
juridico/english/treaties/a-53.htm> (visited Oct 7, 2003); Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and CulturalRights,
OASTS No 69 (1988), available online at <http://www.oas.org/juridico/english/Treaties/a52.html> (visited Oct 7, 2003).
' American Convention, 1144 UNTS 123, at art 33 (cited in note 225).
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the fulfillment of the commitments made by the States Parties to
the Convention."229
The Statute of the Inter-American Commission indicates that
the Commission was created to protect human rightsspecifically, those rights set forth in both the American Convention and the American Declaration-and to consult with the OAS
on human rights issues.2 ' To accomplish these goals, the Commission was granted several functions and powers.23 ' It has the
authority to conduct studies on human rights and make recommendations to member states.2 2 It is also authorized, subject to
certain restrictions, to accept petitions alleging violations of the
American Convention.233 For example, the Commission has the
authority to consider a petition filed by a State Party alleging
violations of the Convention by another State Party.23 ' However,
the Commission only has this authority if the State Party has
recognized the competence of the Commission to receive and examine such communications against it.23 In addition, any person,
group of persons, or nongovernmental entity may lodge a petition
alleging violations of the Convention by a State Party.236 No prior
consent or authorization is required by the State Party that is the
subject of the petition.
While individuals may submit petitions to the InterAmerican Commission, they have no such right before the InterAmerican Court.237 Only member states and the Inter-American
Commission are authorized to submit cases to the Court.2 ' Moreover, the Court may only hear cases against states that have accepted the Court's jurisdiction on matters relating to the interpretation or application of the American Convention, whether by
special declaration or by special agreement.239 Thus, claims involving human rights violations must be brought on behalf of the
victim by the Inter-American Commission or a member state.
229

Id.

'
See Statute of the Inter-American Commission on Human Rights, OAS Res 447 (IX0/79), art 1(2), OAS Off Rec OEA/Ser.P/IX.0.2/80, vol 1, at 88, available online at
<httpJ/www.cidh.org/Basicos/basicl5.htm> (visited Oct 7, 2003).
2'"See American Convention, 1144 UNTS 123, at art 41 (cited in note 225).
112 See id at art
41(c).
See id at art 41(f).
Id at art 45.
See American Convention, 1144 UNTS 123, at art 45(1) (cited in note 225).
Id at art 44. The NGO must be legally recognized within an OAS member state.
211 See id at art 61(1).
See id.
...American Convention, 1144 UNTS 123, at art 62 (cited in note 225).

3531

CURRENT ISSUES IN CLASS ACTION LITIGATION

383

While individuals have no direct right of participation before the
Inter-American Court, victims or their representatives may submit arguments and evidence at the reparations stage of the proceedings.24 °
A. The Right of Individual Petition
The American Convention on Human Rights provides that
any person, group of persons, or nongovernmental entity may
lodge petitions with the Inter-American Commission alleging violations of the Convention by a State Party.24 ' No prior consent or
authorization by the State Party is required.
Petitions are submitted to the Executive Secretariat, who
carries out the initial processing.242 The Secretariat is responsible
for verifying that the petition complies with the requirements of
the American Convention and the Rules of Procedure. 43 Among
other things, the petition must contain the following information:
(1) name, nationality and signature of the person or persons making the denunciation;
(2) whether the petitioner wishes that his or her identity
be withheld from the State;
(3) an account of the act or situation that is denounced;
(4) if possible, the name of the victim and of any public authority who has taken cognizance of the fact or situation
alleged;
(5) the State the petitioner considers responsible, by act or
omission, for the violation of any of the human rights recognized in the American Convention on Human Rights
and other applicable instruments;

0 Rules of Procedure of the Inter-American Court of Human Rights, at art 23, available online at <http://www.cidh.org/Basicos/basicl8.htm> (visited Oct 7, 2003).
2
American Convention, 1144 UNTS 123, at art 44 (cited in note 225).
22 Rules of Procedure, at art 29 (cited in note 240).
23
Id at art 26.
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(6) any steps taken by the author to exhaust domestic
remedies, or the impossibility of doing so; and
(7) an indication of whether the complaint has been sub44
mitted to another international settlement proceeding.1
The right of individual petition is subject to several requirements. First, any person, group of persons, or nongovernmental
entity legally recognized in an OAS member state may lodge a
241
petition with the Inter-American Commission. In appropriate
cases, a petition may be filed by a third party acting on behalf of
a victim. While anonymous petitions are not permitted, a petitioner's identity may be withheld from the accused State.4 6
In addition, the Commission's Rules of Procedure recognize
the permissibility of joinder.4 They also recognize the possibility
that multiple claims may appear in a single petition. If a petition
sets forth distinct facts, or refers to more than one person, or alleges unconnected violations, Article 29(1)(c) authorizes the division and separate processing of the claims.24
Second, the petition must allege a violation of the American
Convention "in relation to the States Parties thereto" or a violation of the American Declaration "in relation to the other member
states."4 9 While various actors, including nongovernmental entities, may lodge a petition, the petition itself must address the
violation of a human right. Thus, the Commission may not consider petitions submitted on behalf of legal entities, such as corporations or NGOs.25
The victim requirement contains four elements: (1) a human
person suffers an injury in fact to a protected right; (2) the injury
is proximately caused by an illegal act; (3) the act is imputable to
...Id at art 28.
...
American Convention, 1144 UNTS 123, at art 44 (cited in note 225). See also Rules

of Procedure at art 23 (cited in note 240). The NGO may be recognized in any OAS member state. However, it need not be legally recognized or even present in the territory of the
respondent state. Scott Davidson, The Inter-American Human Rights System 157 (Dart-

mouth 1997).
...
American Convention, 1144 UNTS 123, at art 46(1)(d) (cited in note 225).
...Rules of Procedureat art 29(1)(d) (cited in note 240).
211 Id at art 29(1)(c).
Statute at art 1(2) (cited in note 230).
See Banco de Lima v Peru, Case 10.169, in Annual Report of the Inter-American
Commission on Human Rights 1990-1991 423, 425, Section "Considering"
"'

para 1, OEA/Ser.L/VII.79 rev 1 Doc 12 (1991), available online at <httpJ/www.cidh.org/
annualrep/90.9leng/PerulO.169.htm> (visited Oct 7, 2003).
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the State; and (4) the act breaches an international obligation.2 5'
Unlike proceedings before the U.N. Human Rights Committee
and the European Court of Human Rights, the violation need not
have occurred in the Inter-American system."2 The petition process, however, is not without limits:
The liberal standing requirement of the inter-American
system should not be interpreted, however, to mean that a
case can be presented before the Commission in abstracto.
An individual cannot instigate an actio popularis and present a complaint against a law without establishing some
active legitimation justifying his standing before the
Commission. The applicant must claim to be a victim of a
violation of the Convention, or must appear before the
Commission as a representative of a putative victim of a
violation of the Convention by a state party. It is not sufficient for an applicant to claim that the mere existence of a
law violates her rights under the American Convention, it
is necessary that the law have been applied to her detriment. If the applicant fails to establish active legitimation,
the Commission must declare its incompetence ratione
personae to consider the matter.2 52
Third, the subject matter of the individual petition cannot be
pending in another international proceeding or settlement, nor
may it duplicate a petition that is pending or that has already
been settled by another international governmental organization." 4 These limitations are subject to several exceptions. For
example, they do not apply where the procedure pending before
the other organization is limited to a general examination of the
human rights situation in the state in question and where there
has been no decision on the specific facts that are the subject of
the petition before the Commission.25 5 They do not apply if the
procedure before the other organization will not lead to an effec-

" Tara Melish, Protecting Economic, Social and Cultural Rights in the InterAmerican Human Rights System: A Manual on PresentingClaims 92 (Yale Law 2002).
" See, for example, Gonzalez v Costa Rica, Case
11.553, Inter-Am
CHR, OEA/Ser.L/V/II.95 Doc 7 rev at 119 (1996), at para 27, available online at
<http:/www.cidh.organnualrep/96engCostaRical1553.htm> (visited Oct 7, 2003).
Id at para 28.
" American Convention, 1144 UNTS 123, at art 46(1)(c) (cited in note 225). See also
Rules of Procedureat art 33(1) (cited in note 240).
2 Rules of Procedure at art 33(2)(a) (cited in note 240).
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tive settlement.2 6 In addition, these limitations do not apply if
the petitioner before the other organization is a third party or a
nongovernmental entity that has no mandate from the alleged
victim or a family member to act on their behalf.25 7
Fourth, the applicant must have pursued and exhausted all
available domestic remedies. 28 The exhaustion requirement is
subject to several conditions. It does not apply where the domestic legislation of the affected state does not afford due process to
litigants.259 Similarly, it does not apply if the party alleging a violation has been denied access to domestic remedies or if there has
been an unwarranted delay in these proceedings.2 6 In addition,
the applicant must submit her individual petition within six
months of the date on which a final judgment was reached in
such domestic proceedings.2 6
Finally, the petition will not be accepted if it is inconsistent
with the American Convention. 2 For example, a petition is inadmissible if it does not state facts that tend to establish a violation of the American Convention.263 Similarly, the petition is inadmissible if it is manifestly groundless or obviously out of order.264
Since its creation, the Inter-American Commission's caseload
has steadily increased.26 5 In 1997, for example, the Commission
received 458 petitions alleging violations of the American Con266
vention or the American Declaration. In 2001, the Commission
received 718 petitions. 7 Between 1997 and 2001, the Commission received a total of 3,045 petitions. 8
B. Relevant Cases of the Inter-American Commission
Some commentators have argued that the provisions of the
American Convention clearly contemplate the possibility of class
2 Id.

Id at art 33(2)(b).
American Convention, 1144 UNTS 123, at art 46(i)(a) (cited in note 225).
Id at art 46(2)(a).
2W0Id at art 46(2)(b) and (c).
26 Id at art 46(i)(b). See also Rules of Procedureat art 32(i) (cited in note 240).
212 American Convention, 1144 UNTS 123, at art 47 (cited in note 225).
2 Id at 47(b).
2
Id at 47(c).
21 Consider Total Number of Petitions Received By Year, available online
<http://www.cidh.org/annualrep/2001eng/table.h.htm> (visited Oct 7, 2003).
" Id.
117

7 Id.
Id.

6

at
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action or actio popularis litigation.269 Certainly, the InterAmerican Commission provides more liberal locus standi requirements than either the U.N. Human Rights Committee or the
European Court. For example, any person, group of persons, or
nongovernmental entity may lodge a petition.2 7 ° In addition, the
applicant need not claim to be the actual victim.2 71 While the Inter-American Commission has not fully embraced the actio popularis, its case law appears to recognize several forms of group litigation.
In Diaz v Colombia,272 two NGOs (REINICIAR and the Comisi6n Colombiana de Juristas) brought an individual petition
against Colombia, alleging several violations of the American
Convention.2 73 The petition charged that Colombia was persecuting members of the Patriotic Union political party through
threats, forced disappearances, and summary executions.274 Moreover, the petition alleged that the persecution constituted genocide because it sought to eliminate the Patriotic Union as a political force. In response, the Colombian Government argued that
the petition was inadmissible. 276 First, Colombia argued that the
case involved "the aggregation of numerous individual communications not necessarily with any connection."2 77 Second, Colombia
asserted that the petition was a generic complaint because it
lacked individualized victims and was excessively general. 78
The Inter-American Commission dismissed both admissibility challenges. First, the Commission acknowledged its ability to
consider multiple claims in a single petition:
' Consider Melish, Economic, Social and Cultural Rights 391 (cited in note 251)
("While class actions are not explicitly provided for in the governing instruments of the
inter-American human rights system, there are several provisions that would appear to
authorize them."); Davidson, Inter-American Human Rights 157 (cited in note 245) ("A
further point which should be made about the classes of private persons who have standing to complain to the Commission is that the Convention clearly contemplates the possibility of persons initiating a class action or actio popularis."); Thomas Buergenthal, The
Inter-American Court of Human Rights, 76 Am J Intl L 231, 237 (1981) ("That the InterAmerican Commission interprets the Convention as permitting an actio popularispetition
is readily apparent from its rules of procedure.").
'"o Rules of Procedure at art 23 (cited in note 240).
.7 Id at art 28; American Convention, 1144 UNTS 123, at art 44 (cited in note 225).
" Report No 5/97, Case 11.227, at 99, available online at <http://wwwl.umn.edu/
humanrts/cases/1996/colombia5-97.htm> (visited Oct 7, 2003).
' Id at para 1.
r
Id at para 4, 5.
...Id at para 4.
27
Diaz, Report No 5/97, at para 7 (cited in note 272).
276

Id at para 39 (internal quotations omitted).
Id at para 43.
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[Tihe Commission has processed individual cases dealing
with numerous victims who have alleged violations of
their human rights occurring at different moments and in
different locations so long as all of the victims allege violations arising out of the same treatment.279
Indeed, the Commission noted that it has often joined separate
petitions into a single case if the petitions share similar characteristics.28 °
Second, the Inter-American Commission considered whether
the petition was a generic complaint and, therefore, not sufficiently individualized. The Commission noted that the petitioners
presented a list that included the names of each victim and the
date and place where they were allegedly injured. Such detail
complied with the technical requirements of the Commission's
Regulations. The Commission then reiterated its ability to consider petitions raising numerous individual claims as long as
each claim is connected.28'
The Commission distinguished an earlier case against Colombia, involving similar facts, where it declined to consider numerous individual claims in a single petition and instead chose to
issue its findings in a special country report.2"2 The Commission
acknowledged that the Inter-American system provides various
mechanisms for responding to claims of systematic human rights
abuses, including the issuance of special country reports or responses to individual petitions. 283 "The Commission makes the

decision to employ one or more of these functions or powers in
relation to a given situation, always considering the overarching
Id at para 41.
Diaz, Report No 5/97, at para 42 (cited in note 272):
Because the petitioners have set forth facts which tend to demonstrate
that the victims in this case suffered violations as a part of an alleged
pattern and practice of political persecution against members of the Patriotic Union, there exists the necessary connection between the numerous individuals and facts identified to allow them to be processed together.
" Id at para 48 ("There exists no provision in the Convention, in the Statute of the
Inter-American Commission on Human Rights or in the Regulations of the Commission
which limits the number of individual claims or victims which may be considered in this
matter.").
2 Second
Report on
the Situation of Human Rights in Colombia,
OEA/Ser.LV/II.84, Doc 39 rev (1993), available online at <http://www.cidh.org/
countryrep/Colombia93engtoc.htm> (visited Oct 7, 2003).
Diaz, Report No 5/97, at para 49 (cited in note 272).
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function of the Commission to promote respect for and defense of
human rights."2 84 Thus, the Commission has the discretion to de-

cide which mechanism best suits a particular case.
On several occasions, the Inter-American Commission has
recognized group litigation in cases involving the rights of indigenous groups.285 In Case of the Yanomami Indians of Brazil,286
for example, several petitioners filed an action against Brazil alleging violations of the human rights of the Yanomami Indians."7
The petitioners consisted of individuals who represented several
nongovernmental organizations, including the Indian Law Resource Center, the American Anthropological Association, the
Anthropology Resource Center, Survival International, and Survival International, U.S.A. 88 The petition alleged numerous violations of the American Declaration, including: the right to life, liberty, and personal security; the right to equality before the law;
the right to religious freedom and worship; the right to the preservation of health and well-being; the right to education; the right
to recognition of juridical personality and civil rights; and the
right to property.2 9 Specifically, the petitioners alleged that the
Brazilian government had failed to protect the interests of the
Yanomami people by permitting the exploitation of the natural
resources of the Amazon and the development of territories occupied by the Yanomami.2 90

The Commission accepted the petition-apparently with no
serious challenges to admissibility.291 After conducting an extensive investigation, including hearings with experts and government witnesses, the Commission found that Brazil had violated
the rights of the Yanomami people under the American Declaration.' The Commission found violations of the right to life, liberty, and personal security, the right to residence and movement,
.. Id.
' See also Plan de Sanchez Massacre, Case No 11.763, in Inter-American
Commission on Human Rights Annual Report 1998, available online at <http://www.cidh.
org/annualrep/98eng/Admissibility/Guatemala%2011763.htm> (visited Oct 7, 2003).
"" Case No 7615 (Brazil), in Inter-American Commission on Human
Rights, The Human Rights Situation of the Indigenous People in the Americas,
OEA/Ser.LJV/II.108 Doc 62 (2000), available online at <http://www.cidh.org/
annualrep/84.85engIBrazil7615.htm> (visited Oct 7, 2003).
287 Id.
Id at para 1.
Id at para 3.
Yanomami, Case No 7615, at para 3 (cited in note 286).
29
The records of the Inter-American Commission do not reveal any challenges to
admissibility.
' Yanomami, Case No 7615, at section "Resolution" para 1 (cited in note 286).
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and the right to the preservation of health and well-being. 23 It
called on Brazil to take measures to protect the Yanomami from
infectious disease, to cooperate with the Yanomami in developing
educational, medical, and social programs, and to further demarcate the Yanomami territory.294
In Case of the Miskitos of Nicaragua,9 ' the Inter-American
Commission again affirmed the collective rights of indigenous
peoples. 96 Several groups, including MISURASATA (an organization representing indigenous peoples), the Indian Law Resource
Center, and various leaders of indigenous groups filed a complaint against Nicaragua with the Commission in 1982.297 The
complaint alleged numerous violations of the American Declaration by Nicaragua in its treatment of the Miskitos, including violations of the right to life, personal security, and property, as well
as violations of the rights of indigenous peoples. 99
The Commission accepted the petition with no apparent challenges to admissibility. The Commission subsequently held several special sessions and conducted a fact-finding mission to
Nicaragua.299 In its "Special Report on the Situation of Human
Rights of the Miskito Indians of Nicaragua," the Commission acknowledged that the Miskito Indians could invoke special rights
as an ethnic group."°9 The Inter-American Court of Human Rights
has upheld similar group claims in other cases."'

Id.

Id at section "Resolution" para 2.
Report on the Situation of Human Rights of a Segment of the Nicaraguan Population of Mikito Origin, OAS/Ser.LV/II.62, doc 10 rev 3 (1984), available online at
<http://www.cidh.org/countryrep/Miskitoeng/toc.htm> (visited Oct 7, 2003).
2' Id at Section E.
'
Id at Section D(1).
28 Id at Section D(2).

Report at Section H (cited in note 295).
3o Id at Section J.

301 See
Mayagna (Sumo) Awas Tingni Community Case, Preliminary
Objections, Judgment (Feb 1, 2000), available online at <http://wwwl.umn.edu/
humanrts/iachr/AwasTingnicase.html> (visited Oct 13, 2003). Consider S. James
Anaya and Claudio Grossman, The Case of Awas Tingni v. Nicaragua: A New Step in the
InternationalLaw of Indigenous Peoples, 19 Az J Intl & Comp L 1 (2002); S.James Anaya,
The Awas Tingni Petition to the Inter-American Commission on Human Rights: Indigenous Lands, Loggers, and Government Neglect in Nicaragua, 9 St Thomas L Rev 157
(1996).
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IV. CHALLENGES TO CLASS ACTION LITIGATION IN THE
INTERNATIONAL ARENA

Class action litigation is not recognized as a procedural
mechanism in international law. In general, the individual applicant must be the direct victim of the purported violation. An individual applicant cannot file a complaint on behalf of other victims
absent specific authorization from each individual victim. While
joinder and third-party intervention are recognized as procedural
mechanisms, they do not provide the same advantages as class
action litigation.
Of the three institutions described in this Article, the InterAmerican Commission appears to be the most receptive to group
litigation. This results, in part, from its more liberal locus standi
requirements. For example, NGOs can file petitions on behalf of
aggrieved individuals.3 2 In contrast, the U.N. Human Rights
Committee and the European Court of Human Rights make it
more difficult to pursue group litigation."3 Both these institutions
have established strict standing requirements to ensure that only
individual victims (or their designated representatives) can bring
claims.
Cases involving the rights of indigenous groups provide some
analogies to group litigation.3 4 Both the U.N. Human Rights
Committee and the Inter-American Commission have been
somewhat receptive to claims brought on behalf of indigenous
groups. For example, the Lubicon Lake Band and Yanomami
cases provide instances where the rights of indigenous groups
were recognized. And yet, these cases also highlight the shortcomings of group litigation as currently practiced in international
institutions. Neither case resulted in remuneration to the individual members of the indigenous communities.
Several explanations exist for the absence of class action litigation in international law. First, international law has tradiRules of Procedureat art 23 (cited in note 240).

' However, some commentators have suggested that the jurisprudence of the Human
Rights Committee and the European Court also recognizes the feasibility of group litigation in narrow situations. See Davidson, Inter-American Human Rights 196 (cited in note
245); McGoldrick, Human Rights Committee 172-77 (cited in note 51).
' See, for example, A.W. Harris, Making the Case for Collective Rights, 15 Georgetown Intl Env L Rev 379 (2003); Osvaldo Kreimer, Indigenous Peoples' Rights to Land,
Territoriesand NaturalResources, 10 Hum Rts Br 13 (2003); Luis Rodriguez-Abascal, On

the Admissibility of Group Rights, 9 Ann Surv Intl & Comp L 101 (2003); Olivia Q. Goldman, The Need for an Independent InternationalMechanism to Protect Group Rights: A
Case Study of the Kurds, 2 Tulsa J Comp & Intl L 45 (1994).
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tionally focused on the rights and obligations of states. °5 Indeed,
states have long been considered the principal actors in international law. While the state-centric paradigm has undergone significant revisions in recent years, it remains the dominant paradigm. Paradoxically, even human rights institutions mimic the
state-centric paradigm."' As a result, individuals-and the right
to file individual complaints-are often an afterthought in the
construction of institutional mechanisms designed to enforce the
substantive provisions of international law.07
The ICCPR most vividly demonstrates the state-centric
paradigm because a state must give its consent under the Optional Protocol before people can file individual communications
against that state. Moreover, the decisions of the Human Rights
Committee are not binding. These procedural limitations insulate
states from individual action.
In contrast, the state-centric paradigm is least evident in the
European Convention. States need not give their consent before
individuals can file complaints against them in the European
Court. Moreover, the decisions of the European Court bind member states, thereby enhancing the power of the Court and its ability to provide redress on behalf of individuals.
Second, the need for class action litigation is minimized in
international law because states can bring their own actions to
remedy violations of international law. Indeed, a variety of institutions (both domestic and international) hear claims brought by
states against other states.0 8 On some occasions, states can pur-

"' See, for example, Alexander Orakhelashvili, The Position of the Individual in InternationalLaw, 31 Cal W Intl L J 241, 241-42 (2001); Albrecht Randelzhofer, The Legal
Position of the Individual under Present International Law, in Randelzhofer and Tomuschat, eds, State Responsibility and the Individual 231 (cited in note 19); M.W. Janis,
Individualsas Subjects of InternationalLaw, 17 Cornell Intl L J 61 (1984).
" See Fernando R. Tes6n, A Philosophy ofInternationalLaw 1 (Westview 1998); Jose
E. Alvarez, Crimes of States/Crimes of Hate: Lessons from Rwanda, 24 Yale J Intl L 365,
370-71 (1999).
"' Discussions of individuals enforcing international law typically address the use of
domestic institutions. Consider Beth Stephens, Individuals Enforcing International Law:
The Comparative and Historical Context, 52 DePaul L Rev 433 (2002); Craig Scott, ed,
Torture as Tort (Hart 2001); Randelzhofer and Tomuschat, eds, State Responsibility and
the Individual (cited in note 19).
Consider Jos6 Alvarez, The New Dispute Settlers: (Half)Truths and Consequences,
38 Tex Intl L J 405 (2003); Dietmar W. Prager, The Proliferationof InternationalJudicial
Organs: The Role of the International Court of Justice, in Niels M. Blokker and Henry G
Schermers, eds, Proliferationof International Organizations 279 (Kluwer L Intl 2001);
Jonathan Charney, The Impact on the InternationalLegal System of the Growth of International Courts and Tribunals, 31 NYU J Intl L & Pol 697 (1999).
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sue claims for violations of interstate obligations.30 9 Here, states
protect their own rights vis-a-vis other states."' On other occasions, states can espouse claims on behalf of their own nationals.1 While these claims stem from violations of individual
rights, the process itself is of a purely interstate nature.
State communications provide one mechanism for states to
raise claims of systematic violations of human rights. The ICCPR,
the European Convention, and the American Convention allow
member states to bring claims against other member states alleging violations of the substantive provisions of the respective treaties. 2 States are not limited to raising claims alleging violations
of their own nationals' rights; they can bring claims with respect
to any violations of the underlying treaties. 311 In principle, state
communications provide a powerful mechanism for addressing
systematic violations of human rights. In practice, however, state
communications are used infrequently, if at all.
Other international institutions also hear state claims. For
example, the International Court of Justice can hear interstate
claims alleging violations of international law, including viola-

' Consider Dinah Shelton, Remedies in International Human Rights Law (Oxford
1999); Gray, JudicialRemedies (cited in note 22).
The law of state responsibility regulates the scope and consequences of state liability. See Shelton, Remedies 93 (cited in note 309).
1 Claims espousal is a well-recognized practice under national and international law,
where states seek to redress private injuries through an interstate settlement process. In
the Mavrommatis Palestine Concessions Case, the Permanent Court of International Justice elaborated on this inherent feature of claims espousal, albeit through a state-centric
lens:

By taking up the case of one of its subjects and resorting to diplomatic action or international judicial proceedings on his behalf, a State is in reality asserting its own right-its right to ensure, in the person of its subjects, respect for the rules of international law. The question, therefore,
whether the present dispute originates in an injury to a private interest,
which in point of fact is the case in many international disputes, is irrelevant from this standpoint. Once a State has taken up a case on behalf
of one of its subjects before an international tribunal, in the eyes of the
latter the State is sole claimant.
Mavrommatis Palestine Concessions Case (Greece v UK), 1924 PCIJ, Series A, No 2, at 12.
See Panevezys-SaldutiskisRailway Case (Estonia v Lithuania), 1939 PCIJ Series A/B, No
76, at 16.
312 See, for example, Anne Bayefsky, How to Complain, 153 (cited in
note 66); Davidson, Inter-American Human Rights 156 (cited in note 245); Schwelb, 2 Israel Yearbook
Hum Rts at 51, 53-54 (cited in note 22).
" ICCPR, 999 UNTS 171, at art 41 (cited in note 40); European Convention, 213
UNTS 222, at art 33 (cited in note 130); American Convention, 1144 UNTS 123, at art 45
(cited in note 225).
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tions of treaties and customary international law.314 Only states
may be parties in cases before the Court.315 However, the Court
may consider requests for advisory opinions from certain U.N.
organs.316 Despite such competence, the Court has heard only a
handful of cases involving a state's responsibility for systematic
human rights violations.3 17
The establishment of international criminal tribunals provides states with another mechanism for responding to systematic human rights violations. For example, the Rome Statute of
the International Criminal Court addresses mass atrocities such
as war crimes, genocide, and crimes against humanity. 38 The collective nature of the Court's mandate is expressed in the nature
of the crimes under its jurisdiction. The Court has jurisdiction to
prosecute "the most serious crimes of concern to the international
community as a whole." 9 Because these crimes are considered
international crimes, they merit an international response.3 2 °
While the Prosecutor of the International Criminal Court has
", See generally D.W. Bowett, The International Court of Justice: Process, Practice
and Procedure (British Inst Intl & Comp L 1997).
315 Statute of the InternationalCourt of Justice, 59 Stat 1055 (vol 2) (1945),
at art 34,
available online at <http://www.icj-cij.org/icjwww/ibasicdocuments/ibasictext/ibasicstatute.
htm> (visited Oct 7, 2003).
36 Id at art 65.
3 17 See, for example, Armed Activities on the Territory of
the Congo (DemocraticRepublic of the Congo v Rwanda) (2002), available online at <http'//www.icj-cij.org/
icjwww/idocket/icrw/icrwframe.htm> (visited Oct 7, 2003); Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v
Yugoslavia) (1993), available online at <http://www.icj-cij.org/icjwww/idocket/ibhy/
ibhyframe.htm> (visited Oct 7, 2003).
3' Consider Otto Triffterer, ed, Commentary on the Rome Statute of the International
Criminal Court (Nomos 1999); M. Cherif Bassiouni, The Statute of the International
Criminal Court: A Documentary History (Transnatl 1998).
...Rome Statute of the InternationalCriminal Court, UN Doc A/CONF.183/9 (1998), at
preamble, available online at <http://www.un.org/law/icc/statute/romefra.htm> (visited
Oct 7, 2003).
30 The term hosti humani generis-an enemy of all humanity-has typically been
used to characterize perpetrators of international crimes. Because mass atrocities are
recognized as international crimes, they deserve international prosecution. As noted by
Hannah Arendt:
Nothing is more pernicious to an understanding of these new crimes, or
stands more in the way of the emergence of an international penal code
that could take care of them, than the common illusion that the crime of
murder and the crime of genocide are essentially the same, and that the
latter therefore is "no new crime properly speaking." The point of the latter is that an altogether different order is broken and an altogether different community is violated.
Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil 272 (Viking
1963).
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independent authority to initiate proceedings, member states
(and the U.N. Security Council) also have the right to request an
investigation. 32 1 The Court has the power to order reparations for
victims, including restitution, compensation, and rehabilitation. 2
In practice, however, this provision only addresses individual
perpetrators found guilty by the Court. It does not establish state
responsibility or an obligation on states to provide reparations for
victims.
Third, class action litigation in international law may be unnecessary because nonstate actors already have the ability to
bring claims for serious violations of international law in a variety of fora. For example, the United Nations allows individuals
and NGOs to file petitions alleging human rights violations
through several mechanisms. The U.N. Commission on Human
Rights provides several avenues for group litigation.323 The Commission established the Resolution 1503 procedure to consider
cases involving a consistent pattern of gross violations of human
rights. 324 This confidential procedure allows any person, group of
persons, or NGO to submit a communication that alleges "a consistent pattern of gross and reliably attested violations of human
rights and fundamental freedoms."325 The Commission also conducts an annual public debate on gross violations of human rights
through the Resolution 1235 procedure, which allows NGOs to
address violations of human rights by particular countries in a
public setting.3 2
Nonstate actors can also bring actions before other international institutions. 2 7 For example, the International Labor Or...Rome Statute at arts 14 and 16 (cited in note 319).
9 Id at art 75. Consider David Donat-Cattin, Article 75: Reparations to Victims in
Triffterer, ed, Commentary on the Rome Statute 965 (cited in note 318).
" Consider Philip Alston, The Commission on Human Rights, in Philip Alston, ed,
The United Nations and Human Rights: A CriticalAppraisal 126 (Oxford 1992).
32 Economic and Social Council Resolution 1503 (XLVIII), 48 UN ESCOR (No 1A) at
8, UN Doc E/4832/Add.1 (1970), available online at <http://wwwl.umn.edu/
humanrts/procedures/1503.html> (visited Oct 7, 2003).
" Sub-Commission on Prevention of Discrimination and Protection of Minorities,
Resolution 1 (XXIV), UN Doc E/CN.411070 at 50-51 (1971), available online at <http:
//wwwl.umn.edulhumanrts/demo/1503Resolutionl.html> (visited Oct 7, 2003).
...Economic and Social Council, Resolution 1235 (XLII), 42 UN ESCOR Supp (No 1)
at 17, UN Doc E/4393 (1967), available online at <http://wwwl.umn.edu/
humanrts/procedures/1235.html> (visited Oct 7, 2003).
327 Consider Patrick James Flood, The Effectiveness
of UN Human Rights Institutions
(Praeger 1998); Elsa Stamatopoulou, The Development of United Nations Mechanisms for
the Protection and Promotion of Human Rights, 55 Wash & Lee L Rev 687 (1998); Nigel S.
Rodley, UnitedNations Non-Treaty Proceduresfor Dealing with Human Rights Violations,
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ganization ("ILO") has a complaint process that allows worker or
employer organizations to bring complaints alleging violations of
any ILO convention.328 Pursuant to the ILO Constitution, an industrial association of employers or of workers may file a complaint before the ILO Governing Body alleging that a country
"has failed to secure in any respect the effective observance
329
within its jurisdiction of any Convention to which it is a party."
The North American Agreement on Labor Cooperation
("NAALC"), established as a side agreement to the North American Free Trade Agreement ("NAFTA"), provides a similar opportunity for nonstate actors to request an investigation into alleged
violations of national labor laws.33 ° Under the NAALC, a National
Administrative Office accepts and considers public communications on labor law matters arising in the territory of one of the
member states.3 While anyone may submit a public communication, the majority of communications have been submitted by organizations.33 2 Other institutions that are open to nonstate actors
include the U.S.-Iran Claims Tribunal and the Chapter Eleven
provisions of NAFTA.333
Finally, class action litigation would face numerous difficulties if implemented in international law. Indeed, these difficulties
echo similar problems faced in domestic class action litigation.334
How would the class be defined? Would individuals be able to opt
in Hannum, ed, InternationalHuman Rights Practice (describing several U.N. procedures)
(cited in note 15).
" Consider Lee Swepston, Human Rights Complaint Proceduresof the International
Labor Organization, in Hannum, ed, International Human Rights Practice 85 (cited in
note 15).
' International Labour Organization Constitution, 15 UNTS 35 (1946), at art 24,
available online at <http://www.ilo.org/public/englishlabout/iloconst.htm> (visited Oct 7,
2003).
' Consider Frederick W. Mayer, Interpreting NAFTA (Columbia 1998); Teresa R.
Favilla-Solano, Legal Mechanisms for Enforcing Labor Rights Under NAFTA, 18 Hawaii L
Rev 293 (1996); Benjamin Rozood and Andrew R. Walker, Side Agreements, Sidesteps and
Sideshows: Protecting Labor from Free Trade in North America, 34 Harv Intl L J 333
(1993).
"3 See North American Agreement on Labor Cooperation (1993), available online at
<http://www.naalc.org/english/infocentre/NAALC.htm> (visited Oct 13, 2003).
. For an overview of NAALC petitions, see <www.naalc.org/english/publications/
summarymain.htm> (visited Oct 13, 2003).
See generally Richard Lillich and Daniel B. Magraw, eds, The Iran-U.S. Claims
Tribunal (Grotius 1998); Barton Legum, Emerging Forafor International Litigation: The
Innovation of Investor-State Arbitration Under NAFTA, 43 Harv Intl L J 531 (2002);
Charles H. Brower, II, Investor-State Disputes Under NAFTA: A Tale of Fear and Equilibrium, 29 Pepp L Rev 43 (2001).
' For critiques of domestic class action litigation, see Sherman, 52 DePaul L Rev at
409 (cited in note 12); MacKinnon, 6 ILSA J Intl & Comp L at 569 (cited in note 11).
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out of such litigation and pursue their own individual claims?
How would class representatives be selected? Would class representatives act on behalf of the class or would they pursue more
narrow interests? What incentives would guide the settlement
process? How would damage awards, if any, be distributed?. 35
While these problems exist in domestic class action litigation,
they could be exacerbated in international class action litigation.
For example, victims of human rights abuses may be far removed
from where the international litigation is taking place. Such distance-measured in both territorial and human terms-is particularly challenging in human rights cases, where victims have
suffered very personal injuries. "[O]ne claims to represent huge
numbers of people with whom one has no contact, speaking for
them in public or policy settings, taking positions on issues that
deeply and directly affect their lives, on which they have diverse
and nuanced opinions."336 Differences in religion, culture, and nationality may pose insurmountable problems, particularly if such
factors contributed to the underlying human rights abuses.
In sum, there are several reasons why class action litigation
is not recognized as a procedural mechanism in international law.
And yet, one of the most significant explanations-purported difficulty in implementation-is, perhaps, the easiest to address.
Through the development of a rigorous set of procedural mechanisms, a class action regime could be developed that is both fair
and efficient.
V. AcTIO POPULARIS OR CLASS ACTION?

Critics have long challenged efforts to expand the scope of
state liability, whether through an actio popularis or through obligations erga omnes:
The appeal to Latin phrases conceals a lack of thought as
to what those phrases actually meant in Roman law and
in how they can be applied in the current international order. To ignore the problems of "standing" or to assert that

See Ralph G. Steinhardt, Fulfilling the Promise of Filartiga: Litigating Human
Rights Claims Against the Estate of FerdinandMarcos, 30 Yale J Intl L 65, 93 (1995). For

similar critiques of class action litigation, consider David Rosenberg, Doing Individual
Justice and CollectivizingRisk-Based Claims in Mass-Exposure Cases, 71 NYU L Rev 210
(1996); David Rosenberg, ClassActions for Mass Torts: Doing Individual Justice by Collec-

tive Means, 62 Ind L J 561 (1987).
" MacKinnon, 6 ILSA J Intl & Comp L at 573 (cited in note 11).
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the rules already evident in international practice and
codified in the positive law of the United Nations Charter
do not apply in the case of some selected atrocities by some
selected villains (but not to others), or that lawyers' and
judges' views of "law" can overrule the political decisions
of the leaders of the various communities that compose the
international community today, is much more than can be
accepted by anybody truly concerned with peace and justice.337
Such criticisms may be inapplicable, however, when they
seek to challenge the use of class action litigation in international
law. Despite the apparent similarities, there are profound differences between an actio popularis and class action litigation (or
even other forms of group litigation). These differences are manifest in their competing approaches to locus standi:
Broadly speaking, three alternative approaches may be
envisaged. The most restrictive is to accord standing, or
locus standi, only where some legal right of the applicant
has been infringed by the contested measure. A more liberal approach is to accord standing where, although the
applicant cannot point to an infringement of his legal
rights, he can show that he has been adversely affected in
some other way. The most liberal approach is to allow an
actio popularis,or citizen's action, to be brought on the basis that every citizen has an interest in ensuring that public bodies act within their powers. This approach, it has
been observed, is tantamount to the "dissolution of locus
standi.,,338

An actio popularis represents the most attenuated form of group
litigation, where the individual applicant seeks relief on behalf of
a larger community. In these cases, there is no indication that the
applicant is authorized to speak on behalf of this community. Indeed, the applicant may not have even suffered the underlying
"7 See Rubin, 35 New Eng L Rev at 280 (cited in note 34).
Anthony Arnull, Private Applicants and the Action for Annulment Under Article
173 of the EC Treaty, 32 Common Market L Rev 7 (1995). See David Sloss, Using International Court of Justice Advisory Opinions to Adjudicate Secessionist Claims, 42 Santa
Clara L Rev 357, 373-79 (2002). See generally Noemi Gal-Or, Private Party DirectAccess:
A Comparison of the NAFTA and the EU Disciplines, 21 BC Intl & Comp L Rev 1 (1998);
Carol Harlow, Towards a Theory of Access for the European Court of Justice, 12 Yearbook
Eur L 213 (1992).
338
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injury experienced by the larger community. In such cases, there
may be legitimate concerns that the individual applicant may not
protect the interests of the larger community. While she has initiated the case, she may be unfamiliar with all the facts of the
case and the goals of the victims. In addition, she is not personally affected by the outcome of the case. Accordingly, she may not
be motivated to pursue the case vigorously or to its conclusion.
Class action litigation is different. Through the requirements
of Rule 23, a class action must share common questions of law or
fact among the purported class.339 Class representatives must
have claims or defenses that are typical of the purported class.34 °
In addition, class representatives must be able to adequately represent the purported class.34 ' The Rule 23 requirements seek to
ensure that locus standi-the right (and ability) to protect legal
interests-exists in principle and in practice.
Would the Rule 23 requirements alleviate concerns about
group litigation in international law? Rule 23 would preclude an
actio popularis;yet, it would allow other forms of group litigation
to proceed. For example, the commonality requirement would
only permit claims that share common questions of law or fact.
The typicality requirement would ensure that class representatives have a sufficient interest in the matter and would justify
their representation of other victims.3 42 Typicality would provide
"a safeguard against hypothetical or speculative complaints, since
it would allow for careful examination to ensure that the complainants did in fact have a sufficiently close interest in the matter."343 The adequacy of representation requirement would further
enhance these protections by ensuring that the class representatives and their counsel were capable of litigating the case.
A properly constructed class action regime in international
law would serve other purposes as well. It could alleviate some of
the longstanding criticisms raised against individual complaints,
such as concerns about inefficiency and limited success.3 44 For
example, class action litigation could reduce the caseload of in-

FRCP 23(a)(2).
340

FRCP 23(a)(3).

FRCP 23(a)(4).
3 For a similar approach, see Byrnes and Connors, 21 Brook J Intl L at 748-54 (cited
in note 16).
Id at 754.
See generally Vanessa Bedford, Working PaperNo. 2: Complaints (Michigan 2001).
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ternational institutions.3 45 Currently, individuals seeking justice
and some form of redress for their injuries must file individual
actions. While joinder allows for certain claims to be brought in a
single proceeding, it still requires each victim to file an individual
action. This requirement can result in a multitude of individual
actions. Class action litigation could reduce such caseloads by
bringing multiple victims together in a single proceeding. A
clearly defined and rigorous set of procedural guidelines on class
action litigation could also promote efficiency in actual proceedings, further reducing delays.346 For example, special procedures
could be established to expedite proceedings. These cases could
also be assigned to special panels with expertise in complex litigation.
Class action litigation has other advantages. It may be more
effective than individual complaints in highlighting the systematic nature of human rights abuses. "An individual complaint
may be anomalous, while a group complaint shows a pattern."347
Class action lawsuits can be more imposing than individual lawsuits, precisely because they represent the interests of hundreds
or even thousands of victims. Thus, states would be less likely to
disregard such actions because of their large-scale nature and the
attendant publicity that would surround the litigation.
Finally, class action litigation can serve the interests of the
individual. Class action litigation could provide relief to individuals who would not otherwise have access to the legal process. It
could enable "dispersed and politically unorganized individuals to
present their claims as an organization, thereby dispensing with
the costs of creating an organization."348 In some cases, it could
facilitate the participation of individuals who could not comply
with the stringent procedural and evidentiary requirements of
individual litigation. 49 Moreover, class action litigation would
offer some anonymity to individuals who might be subject to in-

See, for example, Alastair Mowbray, European Convention on Human Rights: Developments in Tackling the Workload Crisis and Recent Cases, 3 Hum Rts L Rev 135
(2003).
.46Helfer and Slaughter, Effective SupranationalAdjudication 346-49 (cited in note
97).
Bedford, at para 39 (cited in note 344).
Boyd, 1999 BYU L Rev at 1174 (cited in note 7).
Consider Laboni Amena Hoq, The Women's Convention and its Optional Protocol:
Empowering Women to Claim Their InternationallyProtectedRights, 32 Colum Hum Rts
L Rev 677, 710 (2001).
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timidation or reprisal by the states that are targets of their individual complaints.3 5 °
CONCLUSION
For decades, class action litigation has been used in the
United States to litigate large-scale injuries-from asbestos and
Agent Orange exposure to securities fraud and employment discrimination. The legitimacy of class action litigation lies in its
purported efficiency in addressing mass torts and other forms of
complex litigation.
It is this very logic of efficiency that would serve the interests
of individuals, states, and institutions at the international level.
Regrettably, there are simply too many victims of torture, summary execution, and genocide in the world today. Their individual
claims would swamp the already crowded dockets of international
institutions. The majority of these victims likely lack the ability
or resources to litigate their own claims. By applying the Rule 23
criteria to group litigation, international institutions can take
advantage of the rigors and efficiencies of class action litigation
without resorting to the liberal locus standi of an actio popularis.
Of course, any attempt to promote class action litigation in
international law must proceed with caution. Collective efforts to
promote redress for human rights violations may also raise separate concerns regarding personal autonomy and the rights of individuals.35 ' As noted in the domestic context:
Unsought and unwanted representation in a class raises
the possibility that some of the intangible and expressive
gains from human rights litigation, especially for groupbased injuries like rape in genocide, may be undermined
....
Being forcibly lumped into a group-based class,
thereby deprived of direct or actual representation, being
represented in name (or no name) only, survivors of groupbased atrocities can experience the process as furthering
the deprivation of humanity that human rights law promises to restore.3 2

Byrnes and Connors, 21 Brook J Intl L at 751 (cited in note 16).
See generally Brad Roth, The CEDAW as a Collective Approach to Women's Rights,
24 Mich J Intl L 187 (2002); Boyd, 1999 BYU L Rev at 1201 (cited in note 7).
" MacKinnon, 6 ILSA J Intl & Comp L at 573 (cited in note 11).
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Thus, any class action regime should involve a rigorous class certification process, including opt-out provisions. Such mechanisms
would ensure that class action litigation in international institutions would not trample on the rights of the very people it seeks
to serve and protect.

